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THE DECISIONS 


OF THE 


SUPREME COURT OF THE STATE OF FLORIDA, 


AT 


JANUARY TERM, 1848. 


—LA— 


Tue Union Bank oF Fiorina, FoR THE UsE OF CHARLES Mor- 
RISON, vs. BurRwELL McBripe. 


A Warr of Error will be dismissed on motion made for that purpose, where the 
plaintiff in error was the original plaintiff, and@ad not, previous to suing out 
his Writ of Error, paid all costs incurred in the court below, and given bond, 
as required by statute. 


There is no exception to this rule in favor of non-resident plaintiffs. 


LANCASTER, Justice : 


This cause comes up by Writ of Error, from the Circuit Court 
for Jefferson County, Chief Justice Tuomas Dovetas having sat at 
the trial. 

McCants, for Defendant, moved the Court, that this Writ of 
Error be dismissed. 

Ist. Because plaintiff in error (who was original plaintiff) had 
not, at the time of suing out the writ, paid costs. 2nd. Because 
the plaintiff in error had not given a bond for costs, in such case 
provided by law. 

Hagzner, for Plaintiff, stated : 

He did not know that costs had been paid, but thought it probable 
that, pursuant to a general understanding between the Clerk of the 
Circuit Court and himself, the costs had been charged to him. 
Also, that a bond for costs in this Court hasnot been given, and 
that Morrison, the real plaintiff in interest, resides in England, too 
far away to have been yet heard from, since the trial below. 
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—_— 


The statute of February 12, 1836, Thompson’s Digest, 447, 
section 5, referred to by defendant’s attorney, provides that “ no 
“ appeal, or Writ of Error, shall hereafter be granted to the original 
“ plaintiff in any suit, unless said plaintiff first pay all costs which 
« may have accrued, in and about said suit, up to the time when 
“ said appeal or Writ of Error is prayed; and, also, enter into bond, 
*“ with one or more securities, in a sum suflicient to cover all costs 
“‘ which may accrue, in the prosecution of said appeal, or Writ of 
“« Error, conditioned to pay the same, if the judgment, sentence, or 
“‘ decree of the court shall be affirmed.” 

This ‘act of the Legislature (believed by the Court to be in full 
force) is regarded by them as applicable to, and conclusive on this 
motion. The payment of all costs below, and entering into bond, 
as in the act prescribed, seem to be steps precedent to granting a 
Writ of Error, imperatively required by the statute. Any other 
construction would, they think, be repugnant to the act, an evasion 
of it, and, in some measure, render it inoperative. 

‘The reasoft assigned @r not_having given the required bond does 
not, in the opinion of the Court, strengthen the plaintiffs position. 
He is admitted to be a non-resident, and, therefore, not within the 
reach of process from the Courts of this State. It is not sufficiently 
apparent that he paid all costs which accrued in and about his suit 
in the Circuit Court, the best evidence of which would be the 
certificate of the Clerk of that Court, and in the opinion of this 
Court, therefore, the most proper evidence. He failed in his suit 
below, yet, without payment of past costs, or security for those 
* which may here accrue, he seeks further to pursue this defendant. 
His béing a non-resident adds legal force to the liability he was 
under to pay all costs below, as well as give bond for those which 
might accrue here, before suing out his writ. 

The Court are unanimously of opinion the motion must be allowed, 
and do order this cause to be dismissed, and that the defendant, 
Burwell McBride, have judgment for his costs. 
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Marcaret Butier, Apministratrix, &c. ts. THompson & Hac. 
NER, TRUSTEES. 


Wueng, in an action-of debt against two joint defendants the writ is returned 
“non est inventus” as to one, and a verdict is obtained against the other, 
but judgment on the verdict is arrested on motion, on account of the insnffi- 
ciency of the return as to the other; and where the order granting the mo 
tion in arrest, after reciting that the parties appeared by counsel, and that the 
motion was argued, simply concludes, * it seems to the Court that said mo- 
tion be sustained,” the Court may, at a subsequent tetm, permit the return 
of the Sheriff to be amended, and the pleadings to be amended, and a trial 
upon the merits to be had, notwithstanding such order arresting the judg- 
ment, 

The order sustaining the motion in arrest was not final, but the cause remained 
in fieri, and the plaintiff! might very properly have had leave to amend. 


Where in such case the plea to the original declaration reached the whole 
merits of the cause, as well after as before the amendmentg to the decliira- 
tion, it is a plea to the amended declaration, and makes an issue between 
the parties to be submitted to the jury. 


Whether an entry by the Clerk, reciting “ this day came the parties by their 
attorneys,” is of itself evidence of the appeatance of both parties—quere ? 


This cause was tried in the Leon Circuit Court, before Judge 
Ba.tzELL, and comes up on Writ of Error. A full statement of 
the case is given by the Chief Justice, who delivered the opinion of 
the Court. 


Mr. Archer, for Plaintiff in error: 


If the judgment of the Court upon the motion in arrest was 
incomplete on the record, amendments at any time would be al- 
lowed to complete and perfect it, there being that in the record to 
amend by. Nevertheless, the order is final, as much so as any 
other informal entry of judgment. [f the order was final, the 
further proceedings at the next term, being without noticé to défen- 
dant, are of course void. Hair vs. Moody, 9 Alabama, 397. And 
such proceedings are without notice, unless the entry of the Clerk, 
‘this day came the parties,” &c., is to conclude the defendant. 
But this entry is no evidence of defendants appearance. Gwin vs. 
Planter’s Bank, 1 Howard, Miss. Rep., 527. 
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But the amendments in this case should not have been permitted. 
The object of &mendments to informal judgments is, in all cases, to 
perfect them. Here amendments are allowed to defeat, to set aside 
the judgment. ‘Thijs is the exclusive province of an appellate 
tribunal. 

Again: there was no issue in May, 1847, to be tried by the jury. 
The amended declaration (the amendment being in substance) was 
anew declaration, and the plea to the original was not to be regarded 
as a plea to the amended declaration, particularly in the absence of 
the defendant, who, by such construction of the pleadings, was 
made a party to those subsequent proceedings, when in fact he was 


not a party. 


Mr. Thompson, for Defendants in error. 





Dovetas, Chief Justice: 


This is an action of debt instituted by the defendants in error in 
the Leon Circuit Court against Alexander Patterson, Thomas J. 
Latham, and Bradley McKimmy. The writ is in the following 
words to wit: 

“STATE OF FLORIDA. 
* To THe Suerirr oF Leon County—GRreEeETING. 

“ We command you to summon Alexander Patterson, ‘Thomas J. 
Latham, and Bradley McKimmy, if they are within the County of 
Leon, personally to be and appear before the Judge of our Circuit 
Court for said County, in Tallahassee, on the second Monday in No- 
vember next. being the first day of our next term, to answer Leslie 
A. Thompson and Thomas H. Hagner, Trustees, &c., of an action 
of debt. Debt $10,000, damages $5000, and have you then and 
there this writ. 

-o~r~<\, Witness, Daniel McRaeny Clerk of our said Circuit 
\seator ( Court this 31st day of October, A. D. 1845, and 70th 


’ court. ( year of American Independence. 
am / D. McRAENY, Clerk. 


By Jonn B. Keen, D. C.” 


Which said writ was duly returned by said Sheriff endorsed in 
these words: “Executed by serving a copy hereof on two of the 
defendants, Latham and McKimmy. Patterson ‘ non est inventus.” 
October 31st. 1845. A. A. FISHER, Sheriff. 

By J. W. Sneawovn, D. 8.” 
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At the November Term of said Court for the year 1845, 70 days 
were allowed the plaintiffs within which to file their declaration, and 
by the record it appears that they filed it.on the 10th day of Februa- 
ry following, complaining of Bradley McKimmy and Thomas J. 
Latham defendants, against whom (together with Alexander Patter- 
son, not a resident of said County of Leon,) process has been served, 
summoned to answer said plaintiffs of a plea that they render unto 
the plaintiffs the sum of ten thousand dollars lawful money, &c.— 
The first count declares upon a joint and several bond for the sum of 
two thousand dollars, and the second and only remaining count 
charges the defendants with the sum of #8000, had and received by 
them part of the $10,000 above demanded. No account for this lat- 
tersum is annexed to or filed with the declaration as required by the 
statute, and it does not seem to have been relied upon in the subse- 
quent proceedings. 

To this declaration the defendants Bradley McKimmy and Thomas 
J. Latham, put in the plea of non est factum, upon which issue was 
joined, and on the 10th day of November, 1846, (the death of Brad- 
ley McKimmy, having been previously suggested,) this issue was 
submitted to a jury, who returned a verdict in the following words, 
to wit: 

“ We the jury find that the bond sued on, is the bond of the defen- 
dants.’’ Upon which the following judgment was entered, viz: 

“‘ Therefore it is considered by the Court, that the plaintiffs recov- 
er of said defendant, the debt in the declaration mentioned and their 
costs. But forasmuch as it appears to the Court here, that said bond 
hath a condition, thereunder written, and the Court doth not know 
what amount of damages said plaintiffs have sustained, therefore let 
a writ of inquiry issue, returnable at this term.” 

On the record for the 16th day, of the same month of November, 
the following entry appears, viz: 

“This day came the parties, by their attorneys, and thereupon the 
motion in arrest of judgment upon the jury’s verdict in this cause, 
being argued, it seems to the Court, that said motion be sustained.”’ 

And afterwards, on the same day, the plaintiffs filed their assign- 
ment of breaches of the condition of said bond, which breaches are 
set out at length in the record. Nothing more appears to have been 
done in the case, until the next term on the 30th day of June, 1847. 
when the following entry was made upon the record. to wit: 
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“ This day came the same parties, by their Attorneys, and on mo- 
tion of the said plaintiffs, by their attorneys, it appearing to the Court, 
that the judgment, heretofore entered in this case, was arrested by 
reason of the insufficiency of the return of A. A. Fisher, by J. W. 
Sherwood, D. S., as to Alexander Patterson, one of the original par- 
ties named in the writ returned ‘non est inventus,’ and it also ap- 
pearing to the Court, that the first writ or summons was sufficient : 
It is therefore ordered by the Court, on the motion of the plantifis’ 
attorneys, that the Sheriff of Leon County, amend his return as to 
the said Alexander Patterson, and that the said Sheriff make return 
whether or not the said Alexander Patterson, did or did not reside 
in the County of Leon at the time of the service of said writ upon the 
other defendants ; and thereupon the said Sheriff did amend his re- 
turn accordingly, and thereupon the Court do allow the said plain- 
tiffs to amend their declaration according to said return, and the 
same was done accordingly, and thereupon came a jury to wit :— 
Charles Demilly, (and-eleven others, naming them,) who being elec- 

ted, tried and sworn the truth to speak upon the issues joined upon 
their oath do say, ‘ We the jury find that the bond sued on is the bond 
of the defendant Thomas J. Latham, and we do assess the damages 
said plaintiffs have sustained by occasion of the defendants breach of the 

condition thereof at seven hundred and thirty-three 49-100ths dollars.’ 

Therefore it is considered by the Court that the plaintiffs recover 
against the defendant $10,000 the debt in the declaration mentioned 

and their costs by them About their suit in this behalf expended, and 

the said defendant in mercy, &c. But this judgment is to be dis- 

charged by the payment of the damages assessed as aforesaid and 

the costs.” 


The plaintiff in error, by her attorney, has assigned the following 
efrors, Viz: } 


ee ee ae 


First, That the proceedings in this cause, had, after the Novem- 
ber term, 1846, are withqut notice to the defendant Latham, and not 
binding on him or his representatives. 

Second, That the judgment of the Court arresting the judgment 
upon the verdict of the Jury, was final and could not be disturbed 
after.the expiration of the term, save by the action of an appellate 
Court. 

Third, The Court erred in permitting the return of the summons 
to be amended, and the declaration to be amended. 
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Fourth, The verdict of the jury,.on the 30th of June, 1847, isa 
nullity, as there were no issues joined between the parties and by them 
submitted to the country. 

Fifth, That the proceedings and judgment appealed from, are oth- 
erwise irregular and insufficient. 


The 12th section ofthe Act regulating judicial proceedings, Du- 
val’s Comp. 92, Thompson’s Digest, No. 3, page 327, provides that 
‘when any original summons has been sued out against two or more 
defendants, and returned by the Sheriff or other officer, served upon 
one or more of the defendants, and that the other defendants do not 
reside in said district or county, as the case may be, it shall be law- 
ful for the plaintiff at his option to proceed to judgment against those 
upon whom process has been served, or obtain from the Court time 
to perfect service,’ &c. 

The plaintiffs in this case seem to have selected the first alterna- 
tive of this provision, and the amendment of the Sheriff’s return, and 
of the declaration complained of, appear to have been made. to 
meet it. 

The counsel for the defendants in error insist that the amendments 
were made at the same term of the Court at which the order arresting 
the judgment was entered, and that the Court then directed the record 
to be amended commencing at the first error. As however, the record 
does not show these facts, we do not permit them to influence our 
action, but proceed to enquire whether they could properly be di- 
rocted and made at a subsequentterm. It is contended in behalf of 
the plaintiff in error, that the order in relation to the arrest of the 
judgment is final and conclusive and could not be disturbed after 
the expiration of the term, save by an appellate Court. 


We cannot assent to that proposition. The order upon the motion 
to arrest the judgment is in these words :—‘ It seems to the Court 
that the said motion be sustained.” It would we think, have been 
more correctly entered in this form:—It seems to the Court 
that the said motion should-be sustained,” or “ it is ordered that said - 
motion be sustained.”” Entered however in either way the effect is 
the same. It does not import finality or conclusiveness, but is sub- 
stantially just such an order as our statute on the subject in such a 
case would seem to require, to be followed by the order to amend, 
and it may well be doubted, whether the Court could, with propriety, 
have entered one of any other import. In the case of Edwards rs. 
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the Union Bank—Florida Reports 144, which was cited by the at- 
torney for the plaintiff in error as in point, final judgment wasentered 
upon the motion in arrest. On reference to that case it will be 
found that it was so,entered because the opinion of the Court 
was against the plaintiff in the Court below, upon the mer- 
its of his case, the Court holding that the action (which was 
trespass,) would not lie against a corporation, and the plaintiff had 
not by law a right to judgment in his favor. Here the reason on 
which the opinion of the Court was founded, was the insufficiency of 
the return of the Sheriff as to Alexander Patterson, one of the orig- 
inal parties to the writ returned “non. est inventus” whereas it ap- 
pears the return, according to the provisions of the statute above ci- 
ted and the facts of the case, should have been “‘the said Alex. Patter- 
son does not reside in Leon County,” a defect that had nothing to do 
with the merits of the case. This error of the Sheriff was no fault 
of the plaintiffs, and they should not be permitted to suffer by it, if by 
the rules of law such a contingency could be avoided. The question 
is could that be done. The 52 section of the Act (above cited) 
regulating judicial proceedings, Duval’s Comp. 99, Thompson's 
Digest, No. 2, page 351, provides that ‘ When a judgment is arres- 
ted the plaintiff shall not be compelled to bring a new suit, provided, 
the first writ or summons shall be sufficient, but the Court may order 
new pleadings to commence where the error causing the arrest began.’ 
The first writ or summons we have scen in this case was sufficient. 

No objection was taken toit. In view of this provision of the statute 
therefore, it does not appear that the defendant in the Court below was, 
(as has been contended, ) out of Court sosoon as the order of the 16th of 
November 1846, was made, or that he has been out of Court at al!. The 
objection therefore, “that the proceedings in the cause had after the 
November term, 1846, are without notice to the defendant Latham, 
and not binding on him or his representatives,” fails. Whena party 
is once brought into Court, he is chargeable with whatever is done 
there in the suit in which he is a party, although he did not in fact 
appear, and had no actual knowledge on the subject, Deleplaine rs. 
Hitchcock, 6 Hill’s N. Y. Reps.,17. After that order was made, 
the cause remaining in fieri, the plaintiff might very properly have 
had leave to amend. They did it seems actually amend, immedi- 
ately after the order was made, but the record does not show that 
ghey had leave so to do. The defendant did not move for a final 
judgment in his favor, and thus the record stood over until the next 
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term, when it is objected that it was too late to permit these amend- 
ments to be made. Upon general principles, however, we see no 
objection to the amendments. In the case of Malone vs. Samuel, 
3 Marsh. 350, it was held to be correct to allow the Sheriff to 
amend his return even at a subsequent term, and the amendment, 
(said the Court,) will relate back to the proper returnday. InGay 
vs. Caldwell, Harden 63, a Sheriff was permitted to amend his 
return to a writ ofad quod damnum, several years after he went out of 
office there being the inquest to amend by. So in Hutchins vs. 
Brown, 4 Harr. and McHenry, 498, a Sheriff was permitted to 
amend his return ofan attachment several years after the term to which 
the return was made. And in Thatcher vs. Miller, 11 Mass. 413, 
it was held that an officer may be allowed to amend his return, 
although several years have elapsed. And so of a common recov- 
ery. Ibid. Ringold vs. Brown, citing 2 Bl. Reps. 747—1065, 
and 3 Wil. 154. And in Smith vs. Daniel, 3 Murph. 128, the 
Court held that the Sheriff might be permitted to make or amend, 
according to the truth of the case, a return upon an execution at 
any time after the return day, even when important consequences 
may be produced by such amendment. In Massachusetts a declar- 
ation may be permitted to be amended, even after judgment is ar- 
rested fora defect in the original declaration, a new trial being 
granted. Williams vs. Hengham Turnpike Co., 4 Pick., 341. And 
in Wilson vs. Brown, 5 Monr., 35, it was also so held, and the pro- 
visions of our statute above cited, would seem to be tantamount to 
the granting of a new trial in a case where the defect does not reach 
the substantial merits of the case. Where a plaintiff on leave to 
amend, struck out a count erroneously supposing he had a better 
remedy for the cause of action on which it was founded, and took 
judgment on the remaining counts, he was permitted on a review of 
the first action to restore that count, having first unsuccessfully 
attempted his other supposed remedy. Parker vs. Parker, 17 Mass. 
376. And inSalters vs. Bayard, 12 Wendell 228, it was held that 
though a cause had been two years at issue, and twice noticed for 
trial, the declaration may be amended by adding a new count upon 
the same cause of action on the plaintiff’s paying only the costs of 
the motion, unless the pleas are withdrawn or a new defence is ren- 
dered necessary by the amendment. And in Miller vs. Watson, 9 
Wendell 506 a declaration was permitted to be amended by adding 
a new count sctting forth a special agreement nine years alter 
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the commencement of the suit and after three trials at the Circuit. 
With these authorities before us we do not deem it going too far to 
say that the amendments made in this case were properly permitted 
at the next term after the order of arrest was entered. Indeed we 
presume the learned counsel who argued this case for the plaintiff 
in error would hardly have contended that it was too late to amend 
if he had conceded that his client was properly in Court when they 
were made. 

And we might perhaps have dispensed with the citation of cases 
to this point, but we have thought proper to refer to a few out of the 
many that might have been adduced to show how far other Courts 
have gone in relation to such amendments and to these we may have 
added that of Stewart & Preston vs. Bennett decided by this Court at 
the last term, Florida Reports 442; where we held that as a general 
rale “ until judgment is signed or there is a final judgment, amend- 
ments to the pleadings may be allowed to the parties upon proper 
and equitable terms, and the declaration may be amended at any 
time so long as the proceedings remain in paper,” citing Stephens on 
P]. 97, and 1 Wilson 7 and 149. 

- But it was further insisted on behalf of the plaintiff in error that 
there was no plea to the amended declaration and consequently no 
issue for the jury to try, and that the verdict of the jury on the 30th 
of June, 1847, is a nullity. The answer however to this is, that the 
plea of non est factum was in, which reached the whole merits of 
the case as well after the amendments as before. The defendant 
had the right to plead over to the amended declaration, but if he 
chose to waive that right and go to trial upon the issue as it stood, he 
might do so. Had he asked leave to plead anew we presume he 
would have obtained it. As a general rule where a party is permit- 
ted to amend or amends without leave, the other party has a right to 
plead de novo. Crosby vs. Hill, 1 Wash. 360. Perry rs. Van Cleef 
1 Hall 165. But if a defendant when a declaration is amended in- 
stead of availing himself of this right goes to trial upon a plea or 
pleas already in which reach the whole declaration and upon which 
an issue or issues had been joined, he cannot we apprehend properly 
assign for error that there was no issue for the jury to try. On 
amending the declaration in King’s Bench after plea pleaded the de- 
fendant is at liberty to plead de novo if the case require it, and has 
two days allowed him for that purpose after amendment made. | 
Tidd’s Pr.3 Amer. from 9 London Ed. 107. And in Common Pleas 
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he may do so if he has oevasion or thinks proper, but he is not 
obliged to vary his first defence. Ibid 708. 

Where the plaintiff neglected to reply to the statute of limita- 
tions, and went to trial upon a nisi prius record omitting it, but the 
defendant had the full benefit of a defence upon the statute at, the 
trial, the Court refused to set aside the verdict for the plaintiff for 
irregularity, but suffered him to amend. Snyder vs. Snyder,.4 
Cowen, 394. And the same was virtually decided by the Common 
Pleas, in the late case of Cooke vs. Buell, 8 Taunt., 184—where 
there was process against two, one not served, and pleadings and 
judgments against both, judgment was permitted to be amended at 
a subsequent term, by striking out the name of the defendant not 
served. ; 

The case of Hair vs. Moody, cited by the attorney for the plain- 
tiff in error, from 9 Alabama Reports, 399, is not, according to our 
view of this case, in point. There the suit had been dismissed, and 
there was no question but the defendant was out of Court. It was, 
therefore, undoubtedly irregular to set aside the judgment of non 
pros. at a subsequent term, without notice to the defendant; but 
even this irregularity was waived in that case, by the subsequent 
appearance of the defendant. Here, as we have seen, the defendant 
was never out of Court—but, on the contrary, was rightly in Court, 
and chargeable with notice of every step there taken in this case. 
The question, therefore, to which the case of Gwin vs. the Planter’s 
Bank, 1 Howard’s Miss. Rep., 527, also cited by the attorney for 
the plaintiff in error, whether an entry by the Clerk, “ This day 
came the parties by their attorney,” &c., would, or would not, be 
conclusive evidence of the fact of such appearance does not arise, 
as, if we are right in the opinion that this defendant was never out 
of Court, that entry on this record was properly made. But it may 
certainly be very questionable, whether in every case, such an entry 
would not at least be prima facia evidence of the appearance of 
both parties, unless the contrary were shown by some other part of 
the record. 

In the case of Williams vs. Hingham Turnpike Company, before 
cited, Chief Justice Parxer, in delivering the opinion of the Court, 
said: “It is unpleasant to arrest the course of judicial proceedings, 
on account of defects which have nothing to do with the real merits 
of the matter in dispute.” And again: “Certainly objections 
which are apparent in the beginning of a cause, but which are 
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passed until the expense of a trial has-been incurred, ought not to 
be favored.” And we fully accord with that able and enlightened 
jurist in these sentiments. Such is the case before us. 

But we find ourselves more fortunately situated than the learned 
judge, whose words we have just now quoted ; for he was obliged 
to yield to the objection, that there was no charge in the declaration 
in that case which would support the verdict. But we think the 
judgment in this case is sustained by the provisions of our statute, 
and the general principles of law applicable to it, and it is, there- 
fore, affirmed. 

Per curiam. 





Rosert Mitcue.t, vs. Josepn Cuarres, Executor, &c. 


Waere the plaintiff in an action of Assumpsit, filed a replication to onc of 
several pleas of defendant, and, afterwards, by leave, filed an amended repli- 
cation, to which the defendant demurred, and the Court sustained the de- 
murrer ; and where, on motion of the plaintiff, the judgment on the de- 
marrer was set aside, and the plaintiff permitted to have a trial of the 
issue made by the original replication, as well as of the other issues in the 
cause. Held: 

That the plaintiff cannot now be heard to complain that the demurrer to said 
amended replication remains undisposed of, or to insist upon any matter in 
relation to it as error, the judgment upon it having been set aside at his in- 
stance, to enable him to submit the matters of fact in his case to a jury, 
and he hoving pleaded over for that purpose. 

If he intended to rely upon this objection, he should have permitted the judg- 
ment tu stand, and assigned it as error. 

And although error should appear upon the record, yet if, in distinct pleadings, 
a complete bar is shown to the action, the judgment for defendant must be 
affirmed. 

Where there are several issues, requiring proof on the part of the plaintiff to 
sustain them, and a verdict upon them was rendered for defendant, and there 
is no bill of exception, to show on what grounds it was rendered, the Court 
will presume the verdict to be right, and will sustain the judgment entered 
upon it. 


This case was tried below in the Leon Circuit Court, before 
Judge Batrze.t, and comes up by Writ of Error. A statement of 
the case will be found in the opinion of the Court. 
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Hagner, for Plaintiff in Error. 
Long, for Defendant. 
Dovetas, Chief Justice : 


This case was brought up by writ of error from the Leon Circuit 
Court. It is an action of assumpsit instituted by the plaintiffagainst 
the defendant as executor of the last will and testament of Benjamin 
Chaires deceased, to recover the amount of two promissory notes ; 
one for the sum of $1998 64 1-4 dated February 8th, 1838, paya- 
ble on the first day of January, 1839, and the other for a like sum 
bearing the same date and payable on the first day of January, 1840, 
both made by one Jesse H. Willis, payable to the order of the said 
Benjamin Chaires at the Union Bank of Florida and endorsed by 
him. The declaration contains a count upon each note, counts for 
work and labor, goods sold and delivered, and the common money 
counts. 

To this declaration the defendant puts in five pleas : 

First. That neither he nor the testator undertook or’promised in 
manner and form, &c. 


Second. That said Benjamin Chaires in his life time did not under- 
take or promise in manner and form, &c. 


The third plea denies demand upon or notice to the defendant as 
alleged in the first and second counts of plaintiff ’s declaration. 


The fourth sets up the statute of limitations of five years as a bar, 
&c., “ non actio accrevit.” 


The fifth is in the following words to wit: “And for further plea 
in this behalf the said defendant by leave &c. says said plaintiff 
actio non, §c., because he says that after his appointment and 
qualification as executor of the last will and testament of said testa- 
tor by advertisement dated the 20th day of October, in the year 1839, 
which he caused to be published that day, and once a week for the 
space of four weeks in a newspaper printed in Tallahassee, Leon 
County, Florida, giving notice to all creditors, legatees and persons 
entitled to distribution of said estate that their claims and demands 
would be barred unless exhibited within two years; and said de- 
fendant avers that said several claims and demands in said plain- 
tiff ’s declaration mentioned, or either, or any of them, were not 
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exhibited to him within said period and this he is ready to verify, 
wherefore he prays judgment,” &c. 

To the first, second and third pleas, the plaintiff joined issue and 
to the fourth and fifth filed replications as follows, to wit : 

“ And as to the said plea of the said defendant by him fourthly 
above pleaded the said plaintiff says he ought not to be barred or 
precluded from having, &c. Because he says that the said several 

. catises of action in the said declaration mentioned, did accrue to the 
said plaintiff within five years next before the commencement of this 
suit and this he prays may be enquired of by the country, &c. 

“And as to the said plea of the said defendant by him fifthly above 
pleaded the said plaintiff says that said plaintiff ought not to be 
barred from having and maintaining his aforesaid action, &c. Be- 
cause he says that the said several claims and demands in said de- 
claration mentioned were exhibited to him the said defendant within 
two years from the publication in said plea mentioned, and this he 
prays may be enquired of by the country.” 

After the filing of these replications the plaintiff obtained leave to 
amend his replication to the said fourth plea, and filed an amended 
replication as follows, viz: 

“And the said plaintiff saith that the said defendant ought not to be 
admitted or received to plead the said plea by him fourthly above 
pleaded wherein he alleges that said several causes of action in 
plaintiff ’s declaration mentioned did not accrue to said plaintiff with- 
in five years next before the commencement of this suit. Because 
he says that the said several causes of action in the plaintiff ’s declar- 
ation mentioned accrued to the said plaintiff after the death of de- 
fendant’s testator, and that after the same so accrued the same were 
duly presented to the said defendant, executor of the last will and 
testament of Benjamin Chaires deceased, as demands of said plaintiff 
against the said estate of the said testator within the period of two 
years after the grant of the letters testamentary to said defendant, 
executor as aforesaid, to wit, at the County aforesaid according to the 
statute in such case made and provided and this he is ready to veri- 
fy, wherefore he prays judgment if the defendant ought to be admit- 
ted or received against the said presentment and demand aforesaid 
to plead the plea by him fourthly above pleaded in this suit as 
aforesaid.” 

To this last replication, the defendant, by his attorneys, demur- 














JANUARY TERM, 1848. 21 
Robert Mitchell, vs. Joseph Chaires, Executor, &c. 








red, and their demurrer was sustained. The following entries in 
regard to it appear on the record, to wit : 

“This day came the parties by their attorneys, and thereupon the 
matters of law arising upon the defendant’s demurrer to the plaintiff’s 
replication to the plea of the said defendant, by him fourthly above 
pleaded, being argued, it seems to the Court that the said replication, 
and the matters therein contained, are not sufficient in law to main- 
tain the action aforesaid. Therefore, it is considered by the Court, 
that the said demurrer be sustained, and that the plaintiff take 
nothing by his bill, but for his false clamor be in mercy,” &c. 

Twelve days after which, the following entry appears: “ This 
day came the parties by their attorneys, and thereupon, on motion 
of the plaintiff, by his attorneys, the judgment herein entered on the 
17th day of June instant is set aside, and thereupon came a jury, 
to wit: Edward Houston, &c., (naming the other eleven jurors,) 
who, being elected, tried, and sworn the truth to speak upon the issue 
joined, and having fully heard the evidence, upon their oath do say : 
‘ We the jury find for the defendant.’ Therefore, it is considered by 
the Court, that the plaintiff take nothing by his bill, but for his 
false clamor be in mercy,” &c. 

The only point insisted upon as error is, “ That the Court erred 
in refusing to sustain the replication of estoppel to the bar of limit- 
ations of five years.” 

We are by no means prepared to say, that the Court erred in 
sustaining the demurrer to this replication. But whether it did so 
or not, is wholly immaterial to this inquiry, for the judgment ren- 
dered upon it was set aside on the plaintiff’s own motion, and for his 


benefit. 


The plaintiff’s counsel alleges that he understood at the time that 


the order of the Court, setting aside the judgment on the demurrer, 
was intended merely to change that judgment from a final one to a 
judgment of “ respondeas ouster,” and so he treated it; for it ap- 
pears by the record, that he refiled his original replication to the 
defendant’s fourth plea, (after this judgment,) which he had aban- 
doned, by putting in his amended replication. The effect of all 
which seems to be, that the defendant waived his demurrer to the 
amended replication to the fourth, and that the plaintiff abandoned 
his amended replication, fell back upon the original one, and that 
the case was submitted to the jury upon the issues joined upon the 


‘ 
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first, second, and third pleas,.and the replication to the fourth plea, 
(as originally filed,) and to the fifth plea. , 

And the plaintiff cannot now be heard to complain that the 
demurrer to said amended replication remains undisposed of, or to 
insist upon any matter in relation to it as error, the judgment upon 
it having been set aside at his instance, to enable him to submit the 
matters of fact in his case to a jury, and he having pleaded over 

_ for that purpose. If he intended to rely upon this objection, he 
should have permitted the judgment to stand, and assigned it as error 
here. In the case of Davis vs. Dickson, 2 Stewart’s Reports, 370, 
it~was holden, “that where a plea in abatement to a writ and dectlar- 
ation is overruled on demurrer, the party cannot insist on the same 
matter in arrest of judgment, if he pleads over.” If, after the re- 
fusal of a Court to reject a: plea, the plaintiff reply or join issue on 
the plea, the refusal to reject the plea cannot be assigned for error. 
7 Blackford, 355. 

There were five distinct issues of fact submitted to the jury in 
this case—a verdict upon them for the defendant, and a judgment 
upon that verdict. None of the testimony is before the Court, no 
bill of exceptions is to be found in the record, and it is to be pre- 
sumed that the plaintiff failed in his proofs. No motion appears to 
have been made for a new trial—from which it may be fairly infer- 
red that the plaintiff himself was satisfied that his testimony did not 
sustain his issues. 

In the Case of the United States vs. Carlton, 1 Gallison Reports, 
400, the Court held, that “ although error appear upon the record, 
yet if, in distinct pleadings, a complete bar is shown to the action, 
the judgment for the defendant must be affirmed.” Here no error 
appears, certainly none of which the plaintiff has any right to com- 
plain. The pleas present a complete bar to the action unless met 
by proof, and there is nothing to show what proofs, if any, were 
offered. 

In the case of Blaney vs. Findley, et al., 2 Blackford’s Reports, 
338, the Court said, “There is no bill of exceptions to show us on 
what grounds the court decided, but as the presumption of law is in 
favor of the decision, if there were any facts that could have been 
legally before the Court that would authorize their judgment, we are 
bound to sustain it.” The reverse of this here holds good, as there 
were several distinct issues that required proof on the part of the 
plaintiff to sustain them, and a verdict was rendered for the defendant 











JANUARY TERM, 1848. 


David Gordon and Wife, vs. John G. Camp. 








upon them, and there is no bill of exceptions to show us on what 
grounds it was rendered. Weare bound to presume that the verdict 
is right, and to sustain the judgment.entered upon it. 


The judgment is, therefore, in all things affirmed. 





Davin Gorpon anp Wirevs. Joun G. Camp. 


The Territorial act of Feb. 12, 1836, entitled “‘ an act to amend an act regula- 
ling the mode of suing out writs of error and prosecuting appeals in the 
Territory of Florida, passed February 8, 1832,” is not repugnant to the 5th 
Sec. of the act of Cungress approved May 15, 1826, entitled “an act to 
amend the several acts for the establishment of a Territorial Government 
in Florida.” 

The act of February 12, 1836, is restraining and prohibitory. What was be- 
fore a writ of right, is no longer so to original plaintiffs. They are not 
entitled to a writ of error unless they first pay all costs incurred in the court 
below, and give bond as required by the statute. 


Filing money in court to be substituted for the personal security required in 
the plaintiff’s bond under that act, will not meet the requirements of the 
act. 


The powers of an attorney at law do not extend to the execution of a bond for 
his client. 


Motion to dismiss the case for non-payment of costs below, and for 
want of bond to secure costs to accrue. 


Douglas §- Hogue, for the motion. 
Brockenbrough, Contra. 
Lancaster, Justice. 


On motion to dismiss this cause for want of bond for costs.— 
Brockenbrough showed cause against the motion. 

It is admitted that at the time the writ of error in this case was 
granted, no bond was then given. Since that time the attorney atlaw 
of the plaintiff has signed and filed a bond in their name, for costs, 
and as security on the bond, has deposited with the Clerk, one hun- 
dred dollars in money. 
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Perceiving that the opinion delivered at this term in the case of 
Morrison vs. McBride, had not met the approval of the bar, and being 
anxious to be right, the court have bestowed much care in an exam- 
ination of the statutes, on the subject of appeals and writs of error. 
It was objected that the first section of the act Feb. 12, 1836, Du- 
val’s laws, 112, on which the decision in the case of Morrison vs. Mc- 
Bride proceeded, was never of force, being repugnant to the 5th Sec. 
’ of the act of Congress, entitled “an act to amend theseveral acts for 
the establishment of a Territorial Government in Florida.” Ap- 
proved May 15, 1826. By reference to that section it appears to 
the Court, it was provided “that writs of error and appeals shall lie 
and may be taken on all final decisions of said Superior Courts 
where the matter in dispute shall amount to the sum or value of one 
hundred dollars exclusive of costs, to the Court of Appeals of said 
Territory, in the cases in that section enumerated, all of which are 
cases arising under the Constitution and Laws of the United States, 
in the same manner that appeals are directed to be taken from a 
District to a Circuit Court of the United States. The 6th Section 
then provides that in the cases enumerated in the first part of the 
preceeding section, certain sections of the act of 24th Sept., 1789, 
entitled “an act to establish Judicial Courts of the United States,” 
and another act to amend and explain the 22d Section of that act 
shall as far as practicable be observed as the regulations to govern 
writs of error and appeals in such enumerated cases. 

The 5thsection of the act of 15th, May, 1826, then provides in 
the last part of it, in al/ other cases writs of error and appeals may be 
taken from said Superior Courts to the Court of Appeals in such 
manner as the Legislative Council have directed or shall direct. 

What other cases? Doubtless all such as do not arise under the 
Constitution and laws of the United States, and such as the Courts 
of this State have new jurisdiction of under the Constitution of the 
State. 

The Legislative Council under the authority of the provision of 
the act of Congress before recited, passed an act regulating appeals 

and writs of error, dated Feb. 10th, 1832. See Duval’s laws 108—9. 

The seventh section of that act provides for the test of writs of error 
that they shall issue on demand as matter of right, and then enacts sun- 
dry other regulations concerning them. This act remained in force ° 
until the year 1836 when the statute of Feb. 12, was enacted. 
That act provides that no appeal or writ of error shall hercafter be 
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granted to the original plaintiff in any suit unless he shall first. pay 
all costs accrued up to the time, &c., and also enter into bond with 
&e., Duval’s laws 112. It must be seen that the act of 1832 re- 
mained in force four years; what evils if any resulted from it, is not 
declared in the act of 1836. But so much of it as provided that 
writs of error should issue on demand as a matter of right, is clearly 
repealed by the act of 1836, in the case of original plaintiffs praying 
appeals or writs of error, unless they shall first pay all costs, &c., 
and enter into bond &c., as therein prescribed. In all cases of 
which the Circuit Courts of this State now have jurisdiction, the act 
of 1836 was fully and completely in force at the time ot its pas- 
sage, because the act ot Congress before referred to had given power 
to the Legislative Council to provide by law the manner in which 
appeals and writs of error might be taken in all such cases. 

Let it be remembered that the act of Feb. 12, 1836, in the case 
of original plaintiffs, provides that all costs in the court below shall 
first be paid, and a bond with one or more securities shall first be 
entered into, before an appeal or writ of error shall be granted to 
such parties, and that this act succeeded or rather superseded 
another which provided that writs of error should issue on demand 
asa matter of right. It will be difficult to imagine a form of words, 
better calculated to restrain and prohibit the granting the writ, ex- 
cept upon the precedent conditions in that act prescribed. 

No statute of any other State (brought to the notice of the Court) 
jsso conclusive, or rather exclusive in its terms, and the construc- 
tion given by the Courts to theirs furnishes us no precedent in ¢onstru- 
ing ours. The statute of New York, referred to as among the most res- 
training, contains no requirement that costs below shall be first paid, 
and bond with security also first given, before the writ shall be gran- 
ted. Their Courts had a discretion left them. There was no room for 
construction. It is said that the act of 1836 is remedial, and should 
be construed most effectually to meet the beneficial end in view, and 
to prevent a failure of the remedy. It appears to the Court to be 
restraining and prohibitory. What was before a writ of right, is no 
longer so for original plaintiff ’s unless they first perform the con- 
ditions upon which it may be granted. 

‘The Counsel for the plaintiffs in error allege the bond given and 
security filed in this case are sufficient to mect the requirements of 


this act. It will be sufficient on this point to say, the bond was 
4 
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signed for plaintifts by their attorney at law—that the powers of an 
attorney at law, do not extend to such a transaction, and the party 
plaintiff can execute a valid bond only by himself, or his attorney 
infact to Whom that power is delegated. Moreover, the bond filed 
was not given until after the writ was granted, nor is there one or 
more securities on the bond as required by the act. The bond is 
therefore defective and insufficient. A majority of the Court are of 
opinion that filing money in Court, to be substituted for personal secu- 
rity, will not meet the requirements of the act which is prohibitory 
and restraining, and only such a bond as it provides for is allowable. 


It is not necessary for the Court to attempt to assign the reasons 
which influenced the Legislature in the passage of this act. It 
may have been to restrain plaintiffs who fail in their suits below, 
from further harrassing defendants, except on the terms in the act 
prescribed ; or some other reason may have influenced them. Be 
this as it may, the act is too plain to be misunderstood. “ Ita Jex 
quod scripta est,” and the alternative remains with the Court to en- 
foreé the law, or to annul and repeal it. The power of repeal is 
Legislative. The power of the Court is judicial. If the act is un- 
just, impoliti¢, or oppressive, the remedy is with the Legisla- 
ture. 

The motion must be allowed. It is therefore considered and 
ordered, by the Court, that this writ of error be dismissed, and the 
defendant. do recover his costs in this Court, to be taxed by the 
Clerk, &c.. 
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Davin C. Witson, Apministrator oF James Lunn vs. Ricnarp Hay- 
WARD. 
® 






~ 


The Territorial act entitled, “An. act to regulate the foreclosure of mortgages 
by the Courts of common law of this Territory and for other purposes,” ap- 
proved Dec. 11, 1824, may afford a remedy in favor of the mortgagee, or 
his assignee, against the mortgagor, but not against the assignee of the mort- 
gagor, because the statute gives judgment for the debt which cannot be ren- 
dered against the assignee of the mortgagor. ' 










The party claiming a judgment of foreclosure under tke statute should be the 
owner of all the demands secured by the mortgage, otherwise he is not enti- 
tied to judgment. 






Where several notes in the hands of different partics were secured by mort- 
gage, and the holders of a part of the notes had by petition under the stat- 
ute obtained judgment of foreclosure against the administrator of the mort. 
gagor, whercby he and all persons claiming through his intestate were barred 
of all right and equity of redemption in the mortgaged premises, and a sale 
of the premises had been made under the judgment---the holder of 
any of the remaining notes, secured by the same mortgage, cannot after- 

wards have a foreclosure under the statute of the same moitgage against 

the same defendant. 














Writ ofcrror to Leon Circuit Court. 






In Nov. 1845, Richard Hayward filed a petition against David C. 
Wilson administrator of James Lunn deceased, under the statute 
regulating the foreclosure of mortgages approved December 11, 
1524, setting forth in substance—that on the 4th June, 1840, Lunn a 
executed a mortgage to Robert K. West, of a certain lot in Talla- 
hassee, to secure the payment of $5000 due from Lunn to West on five 
several promissory notes, bearing date with the mortgage, of $1000 
each, payable respectively in one, two, three, four, and five years 
from the date. ‘That on the 6th May, 1841, West endorsed and deliv- 
ered to Hayward the note last due and also assigned and transferred 
the mortgage by written assignment endorsed thereon. That Lunn 
died intestate and on the 15th October, 1841, administration of his 
estate was committed to Wilson the plaintiff in error. The petition 
concludes with a prayer for judgment for the amount of the mort- 
















gage debt due to Llayward, and for a foreclosure of the mortgage. 
‘To this petition Wilson filed several objections by way of plea 
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under the statute alleging that the mortgage had already been fore- 
closed under the same statute, by judgment and decree against him 
as‘the administrator of Lunn rendered in the Leon Circuit Court, at 
the fall term 1843, in favor of Wilson & Herr merchants of Balti- 
more, who had become the holdef# of three of the notes se- 
cured by the mortgage, being the three first due. That a sale with- 
out objection, under the judgment and decree had been made by the 
marshal according to law, that Hayward had notice of the sale, and 
that said Wilson & Perr became the purchasers of the mortgaged 
premises. Upon these facts, Wilson insisted that another judgment 
of foreclosure, ought not to be given against him, and also that the 
claims of Wilson & Herr, to satisfy which the premises had been 
sold, had priority over the claim of Hayward. 

To these objections the petitioner demurred, and the Court (Doug- 
las, Chief Justice presiding,) sustained the demurrer, and gave judg- 
ment for the petitioner on the 12th November, 1847, for the amount 
of the note assigned to him with interest, to be levied of the mort- 
gaged premises, and if that was insufficient then to be levied of assets 
of James Lunn, quando acciderint, &c.; and also entered decree of 
foreclosure of the equity of redemption in usual form. 








To reverse this judgment and decree under the statute, Wilson 
the administrator of Lunn prosecutes his writ of error in this 
Court. » 


- 


Douglas §- Hogue, for Plaintiff in Error. 
Thompson, for Defendant in Error. 
Batzett, Justice : 


The case before us arises upon an application of the holder of one of 
five notes secured by mortgage, to obtain a foreclosure and sale of the 
mortgaged property. The defendant insists that another party, holder 
of three notes secured by the same mortgage due before that of the pe- 
titioner, and te whom the mortgage was assigned, obtained at a prior 
term of the Court judgment of foreclosure in legal form against the 
defendant, the representative of the mortgagor. That a sale was 
had under the judgment, and Wilson and: Herr the plaintiffs in the 
judgment and execution became the purchasers. It appears by the 
mortgage that there is also a fifth note outstanding, and embraced in 
the same mortgage. The plaintiff objects to the defence as insufli- 











JANUARY TERM, 184s. 29 


“David C. Wilson, Administrator of James Luan, re vs. Richard Hayward 


cient to prevent his recovery, and the Court agreeing with him gave 
judgment of foreclosure. ‘The propriety of this decision is now pre- 
sented to this Court. The statute for the foreclosure of mortgages 
by the Courts of Common Law, under which this proceeding was 
had, has created no little embarrassment in the decision of cases 
based upon it. 

{t may answer where there is merely a mortgage between mort- 
gagor and mortgagee, or between the assignee of a mortgage, having 
a transfer of the entire debt, and the mortgagor. We incline to the 
opinion that it will not answer where there is an assignment by the 
mortgagor against his assignee, because the statute gives judgment 
for the amount of the principal and interest with costs, &c. 

In many cases beyond this there may be difficulty, owing to the 
peculiar character of the instrument—its complexity and the various 
conflicting interests to be settled, adjusted and arranged. Mort- 
gages are the creatures almost entirely of the Courts of Equity, in 
opposition to the sterner rules of the Common law, asserting an ab- 
solute transfer of the title on the failure by the mortgagor to pay the 
debt. ‘The Courts of Equity moderated this rigor and harshness and 
in a degree obtained their almost entire regulation and control by 
framing rules and principles adjusted to their nature and char- 
acter. 

In imposing upon the common law Courts the duty hitherto dis. 
charged in equity, it was clearly not the design to revive cormmon 
law rules and principles in reference to this subject—this would be 
to destroy them. So fat from it, equitable rights are maintained by 
requiring the person holding the equity of redemption, whether he 
be mortgagor or any one else to be served with notice, and by the 
permission to him to file objections, and contest the foreclosure.— 
Still the Legislature provide but imperfect means of executing their 
purpose, and give few directions as to the mode of action. We are 
then left to the rules in equity, or we have none to direct us. These 
we are constrained to adopt, approved asthey are by the experience 
of ages and founded on the highest wisdom and propriety. So far 
then as the statute furnishes proper directions, we look. to it as the 
guide, but beyond this the rules of Courts of equity applicable to 
this subject must govern. We find a difficulty of this kind in the 
case before us. ‘There has been already a foreclosure and sale of 
the property mortgaged to pay a portion of the debt embraced in the 
mortgage. The same tribunal is asked for a second order for sale of 
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the same property to pay another portion of the same debt against the 
same defendant, whilst in all probability an application will be made 
by'the holder of the last note for a third judgment and a third sale 
of the same property. There being then separate interests, there 
will be necessarily three claimants of property under three judicial 
sales. Suits and conflicts between the owners of the various judg- 
ments if they purchased, and if others purchased between innocent 
parties, will ensue, and no one will know what he is buying and 
each onc will dread a controversy as to the title. Such a state of 
things, so well calculated to do injustice and injury and impair con- 
fidence in the action of the Courts is to be avoided, ifpossible. It could 
not occur in a Court of Equity under the mode of proceeding prevailing 
there. Thus in the case of Palmer vs. the Earl of Carlisle, on an 
application by the owner of one sixth part of the money due on a 
mortgage, by bill to foreclosure a sixth part of the mortgage estate, 
the Vice Chancellor held “there can be no foreclosure or redemption 
unless the parties entitled to the mortgage money are before the 
Court.” Palmer vs. Karl of Carlisle, 1 Simons and Stu., 423. 1 
Brown, Ch. 368. Story’s Eq. Pl. 201. 1 Daniel’s Prac. 260, and 
this we consider as the settled rule of that Court. 

Finley vs. Bank of U.S. was an application by a mortgagee to 
set aside a sale had under a decree at the instance of a party holding 
a subsequent mortgage. ‘The Court say “It cannot be doubtcd 
that Coleman ought regularly to have been a party defendant, and 
that had the existence of his mortgage been known to the Court, no 
decree ought to have been pronounced in the case, until he was 
introduced into it.”” We do not think the decree erroneous because 
the prior mortgagee was not made a defendant, that fact not having 
appeared to the Court until the decree was completely executed.— 
11 Wheaton, 304—6 Cond., 321. 

The first section of the law of mortgages itself contemplates the 
plaintiff to be owner of the entire interest, in saying that the “ as- 
signees, &c., may take the same remedies which any mortgagee can 
take for the foreclosure of any mortgage, and for the recovery of the 
money secured thereby.” 

The necessity of all parties in interest being before the Court is 
apparent, for reasons manifest in this very case. Justice cannot, in 
our opinion, be done without it. If new parties are to be made, 
the proceeding at law is unsuitable, there being no provision ade- 
quate to the object. The true and only remedy is in a Court of 
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quity—which accommodates itself to every variety of interest— 
where the purchaser under the previous sale, who is now a party 
directly in interest, and which may yet be maintained as far as equity 
demands, the plaintiff under the first foreclosure and the holder of 
the last note may all be made parties. The conflicting rights and in- 
terests being adjusted and determined, the property may then be sold, 
with a fair prospect of finding a purchaser, and of the rightful holders 
of the mortgaged security getting paid to the extent of their interest. 

In considering the present case, we have been struck with the 
difficulty of giving a valid judgment against the present defendant, 
owing to his position in the matter. | By the first judgment, if en- 
tered as prescribed by the statute, he was forever barred and fore- 
closed, and all persons under him, from all right and equity of 
redemption of or in the said mortgaged property, and every part 
thereof, the purchaser getting his right, as well as that of the plain- 
tiff in execution, and being substituted to the place. of both. If 
right in this view, the defendant had no further interest, but the 
proper course was to go against the purchaser, as the proper party 
to the petition, according to the terms of the statute itself. The 
prayer is, “that the mortgagor, and all persons claiming, or to 
claim, by, through, or under him be foreclosed ;” and by the 4th 
section, “ personal service of notice, &c., shall be served upon the 
mortgagor, or other person having the equity of redemption.”” Du- 
val, p. 40. . 

It has been insisted that this plaintiff has, through the assignment of 
the mortgage, the superior legal right. But the party having the 
prior judgment of foreclosure has, by intendment of law, an as- 
signment also, for without it he could not properly have obtained 
judgement. The counsel for defendant has contested the position, 
that a parol assignment will carry the interest in the mortgage.— 
It is sufficient in the present case to decide, without considering 
this point, that the party claiming a judgment of foreclosure at law 
should be the owner of all the notes which the mortgage was given 
to secure, and without it is not entitled to judgment. 

The judgment of the Court below will, therefore, be reversed and 
-ct aside, and the cause remanded, with instructions to dismiss the 
petition, without prejudice to the right of the party to file a bill in 
Chancery, as herein directed, so as to protect the interests of the 
Various parties under the mortgage and the deeree of foreclosure 
already had. as far as possible. 
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James Lanien anv Bensamin C. West, APPELLANTs, vs. DANIEL 
McCaze, APPELLEE. 


HERE u note is given in the name of a firm by one of the partners for the \ 
private debt of such partner, and known to be so by the person taking od 


Note, the other partners are not bound bysuch note unless they have been pr 
, viously consulted and consent to the transaction. 

In soch case it lies upon the creditor to show that his debtor had authority so to 
give him the joint security of the firm. 

Where several persons formed afi@sociation, for the purpose of establishing and 
putting in operation a steam saw mill, one of ihe parties cannot issue notes 
in the name of the company, which shall bind the othcr members of the com- 
pany, except the authority be given by their articles of association or 
otherwise. The partnership must be in a tradeor concern to which the is- 
suing or transfer of bills is necessary or usual, otherwise a copartner will 
not be liable for the act of his partner, unless he gave express authority. 

Whiere a note is made by one stockholder of such association as treasurer or 
agent of the company, payable to another stockholder, and the lattcr endorses 
it over to his creditor in payment of an individual debt, it is in effect the ma- 
king of a note by two of the members of the company, but does not vary the 
rule which requires that a note so given should, to bind the other members, 
be given with the express authority of the other members. d where the 
plaintiff relies upon a subsequent acknowledgement of liability by defendant 
such acknowledgement must be explicit and express.) 


AppEaL from Gadsden Circuit Court. 


Daniel McCabe, in 1844, filed his bill in Equity in the late Gads- 
den Superior Court, against James Lanier, Thomas Hodgson, and 
enjamin C. West, alleging that James Lanier, in 1841, became 
indebted to complainant, and being unable to otherwise extinguish 
his debt to complainant, transferred in payment a note dated 31st 
March, 1841, payable on Ist January, 1842, to defendant Lanier 
for the sum of $258, with interest from date, and signed by C. Har- 
ris, who describes himself as treasurer of the Quincy Steam Saw 
Mill Company. That at the date of said note defendants Lanier, 
Hodgson, and West, together with Cervantes Harris (since de- 
ceased,) who signed the note, were members of and constituted, so 
far as complainant was informed, the “Quincy Steam Saw Mill 
Company.” ‘That the note was executed in goo faith by Harris as 
agent of the company, and upon valuable consideration passing 
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from Lanier to the said company. ‘That complainant had often de- 
manded of the members of the company payment of the note, but that 
the same remains unpaid. The bill prays that defendants discover’ 
the names of the persons composing the company at the date of the 
note; whether Harris was not the agent of the company authorized to 
execute notes and contracts for the company; whether he was not 
in the habit of executing such notes with the knowledge of the com- 
pany ; whether similar notes or contracts had not been adopted by the 
company, and whether they ever repudiated his authority by public 
notice, and if so when; whether said Harris left the service of the 
company of his own accord, or whether he was dismissed for execed- 
ing his authority by executing this or similar obligations ; and if so, 
whether such acts constituted the only ground of dismissal ; and 
whether it was sy announced to said Harris or the public ; and if to 
the public in what manner, and at what time. The bill also prays 
that the amount of the note and interest be decreed to constitute a debt 
against the Quincy Steam Saw Mill Company, and in default of pay- 
ment thereof by the company, that it be decreed to constitute a joint 
and several debt against defendants as copartners, and concludes 
with a prayer for general relief, and for subpeenas, &c. 

In November, 1844, West filed his answer, under oath, admitting 
that he is and wason31 March, 1841, a member of the Quincy Steam 
Saw Mill Company, and that defendants Lanier and Hodgson, and 
Cervantes Harris (deceased,) were also members of said company. 
The answer states that he knows nothing of the consideration that 
passed from Lanier to the company for the note. That Cervantes 
Harris was emplcyed by the company to stay at the saw mill and 
sell lumber and other articles, and to receive the money forthe same, 
and to keep an account of the receipts and disbursements of the mill, 
but denies that Harris had authority to issue notes binding on the 
company. He denies having any knowledge that such was the 
practice of Harris until afer the notes were signed and issued by 
Harris, and states that he immediately advised Harris that he was 
transcending his authority, to which Harris assented, and that he 
believes no other notes were afterwards issted. 

West further states in his answer, that no public notice was given 
by the company relative to said notes, as the notes were all made to 
James Lanier, one of the partners, and not transferable by delivery 
or endorsement. That he never, to the best of his knowledge and 
belicf, recognized any of the notes so issucd ; that Harris was not 
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dismissed on account of issuing the notes, as the notes were then in 
hands of Lanier, and considered as certificates merely that he had 
advanced such sums to the company. 

He further states that prior to 1st January, 1841, he had ad- 

- vanced for the company in cash, $2177 10-200th which exceeded 
the advances made by any other member. That Harris died insol- 
vent ; that defendant Hodgson is also dead and that he died insolvent 
and greatly indebted to the company. That Lanier is insolvent and 
that he (West,) is the only responsible party. 

He also states that since the Ist January, 1841, he has advanced 
$3215 62-100th in payment of debis and expenses of the company, 
and that there are outstanding demands against the company toa 
large amount say $3000. He states that James Lanier, his co-de- 
fendant, isstill interested in the recovery of the note, and has procured 
complainant to file the bill, well knowing that himself (Lanier) was 
greatly in arrears to defendant. 

He insists that complainant is entitled to no greater relief than 
Lanier would be, and offers to account with Lanier and every other 
member of the company. 

In November, 1845, Lanier filed his answer under oath, which 
states that in 1839, an incorporated company was formed, for the 
purpose of establishing and putting into operation a Steam Saw Mill, 

in the County of Gadsden. The stock was limited to $5000, and 

a divided into shares of $50 each. That divers citizens of Gadsden 

va together with respondent became owners, and formed the company 
which haseversince been called the Quincy tseam saw mill company. 

That Hodgson, Harris, West and respondent were members of the 

company, on the 31 March, 1841, and for along time afterwards ; 
that at this period the company becoming embarrassed and some dis- 
satisfaction existing among the members, it was determined to settle 
up the affairs of the company. That to that end Harris was author- 
ized by the company, to collect the demands in favor of the compa- 

“a ny, to pay the debts, to audit and allow the claims against the com- 

pany, and to give notes in behalf of the company for debts due by 
the company. That said Harris then became the active partner in 
the concern, and had the exclusive management of its affairs. That 

Harris in the settlement of the business, executed many notes simi- 

lar to that held by complainant, and which so far as respondent knows 
and believes were always regarded by the members of the Compa- 
py as binding upon them. That respondent held large demands 
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against the company (for the services of his wagons and teams, for 
hire of slaves, for money advanced and for goods sold,) beyond his 
share of the capital stock, which by agreement were submitted to 
Harris for allowance. That on 31 March, 1841, said company was 
found indebted to respondent about $4000, and that Harris execu- 
ted and delivered to him sundry notes in liquidation of that sum, 
of which the note held by complainant is one. That a few months 
after the date of said note, and before the same was due, respon- 
dent transferred to complainant the note in question for valuable 
consideration. ‘That Harris was authorized to sign the notes for 
the company, and no attempt to repudiate his authority, was made 
until after payments began to be demanded and suits to be instituted. 
That Harris was recognized as the active partner of the concern 
long after the notes were given, and until he voluntarily gave up the 
business. That no notice by the campany, or any member thereof, 
was given to the public, repudiating the notes signed by Harris. 

The death of the other defendant Hodgson, is not suggested by 
complainant but is stated in the answer of defendant West. 

At the fall term 1845, the complainant filed a general replication 
to the answers of West and Lanier, and at the November term, 1847, 
the cause was tried upon the bill and answers, before Dovetas, Chief 
Justice, who pronounced the following decree : 

‘“‘ This cause came on to be heard upon the bill and answers, and 
was fully argued by counsel, whereupon it is ordered, adjudged and 
decreed that the complainant do recover of the defendants the sum 
of three hundred and ninety-two dollars for principal and interest 
of the demand sued on; and it is further ordered, adjudged and de- 
creed that the complainant do recover of the defendants his costs in 
this behalf expended and that he have execution for the same.” 

To reverse this decree the defendants now prosecute their appeal 


before this Court. 
Carmack, for Appellants. 
Dupont, for Appellee, contended : 


I. That Cervantes Harris, who signed the note on behalf of the 
company, had authority so to do. 

Ist. Harris had the authority as an agent, impliedly and by rati- 
fication. It is a doctrine so fully recognized as to require the cita- 
tion of no authority to support it, that whatever legal act a man does 
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by another binds him as firmly as if performed by himself. It is 
also an admitted doctrine, that an implied authority in the agent is 
as binding upon the principal as if expressed ; and that this implica- 
tion may be gathered either from the relation of the parties, or from 
subsequent ratification, or even tacit acquiescence in the acts of the 
agent. Now, if we apply these principles to the case under con- 
sideration, it will be perceived that the authority of Harris as ‘agent,’ 
to sign the note sued upon, is amply establishsd. It is true, that 
West, one of the defendants, denies that any express authority was 
ever given to Harris to sign notes on behalf of the company: it is 
true also, that the same defendant in his answer, pretends to deny 
that the act of the agent was known to the company, but the pre- 
tended denial is couched in such equivocal and contradictory terms 
as to amount to a full admission of the knowledge of the fact. The 
answer of this defendant does not fully negative the allegation in 
the bill—the allegation is, that the fact of signing by Harris, was 
known to the company—the answer is, that it was not known to this 
indiyidual partner, and is a tacit admission of the allegation as it is 
set forth, and if this knowledge is brought home to any one member 
of the firm, and not repudiated, it will bind the company. But again, 
the answer even as to his individual and personal knowledge is so equiv- 
ocal and contradictory, as to amount to a full admission of the allega- 
tion, for he only ‘denies having any knowledge that such was the prac- 
tice of said Harris, unti/ after said notes were signed and issued by 
said Harris.” Now it is very evident that he could have had no know]- 
edge of the existence of the fact, before it had actually occurred. 
and the tacit admission that he knew it after it had occurred, and 
that he did not repudiate it, is a full admission of the allegation in 
the bill. The law upon this branch of the case is well established— 
itis laid down in the books as a salutary rule in relation to agencies, 
“That when the principal has been informed of what has been done, 
he must dissent and give notice in a reasonable time, or his assent 
will be presumed.’ Hammond’s Prin. and Agent, 232. 12 John. 
Rep., 300, Cairnes and Lord vs. Bleeker. 2 Kent.Comm. 615-16. 
1 John. Cases, 110. Paley on Agency, 74. 2 Term Rep. 189 and 
notes. 
But if the facts of the case do not establish an authority to sign the 
note as an agent on behalf of the company, then we assume, 
2nd. That his authority to bind the company was ample as a 
copariner. ‘The fact that Harris was a copartner at the time that he 
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executed the note, is fully admitted by the answers of both West 
and Lanier. The law upon this subject is well established, “that 
one partner has an implied authority to bind the firm by contracts 
relating to the partnership, whether such contracts be evidenced by 
bare agreements, oral or written, or by negotiable securities as bills of 
exchange and promissory notes.’’ Collier on Partnership, 212.— 
Ibid 220. ’ 

If it be objected that the note given by Harris did not “relate to 
the partnership; then we contend that this is admitted in the an- 
swer of West, who says that “the note was considered as a mere cer- 
tificate that said Lanier had advanced the sum therein mentioned,’’ 
and consequent!y is not obnoxious to the anticipated objection.— 
Again, if it is objected upon this branch of the case, that McCabe, 
the assignee of the note, or alleged “ certificate,”’ is bound by the 
notice which Lanier, the assignor, must have possessed relative to 
the character and consideration of the note, then we invoke the prin- 
ciple of equity, that “where one of two innocent persons is to suffer 
that party shall suffer who by his own act and conduct has enabled 
the other to be imposed upon.” Story on Agency, p. 56, Sect. 56. 
Paley on Agency, p. 20). 2 Barn. and Ald. p. 143, Baring vs. 
Corrie. 

And consequently if it was the understanding of the company that 
a security which had been signéd upon their behalf, purporting to be 
and possessing all the essential qualities of a ‘ promissory note,’ 
should stand only in the character of a “mere certificate,” it was 
their duty to have given public notice of this understanding ; and 
upon failing to do so, the loss, if any, must be borne by the company, 
and McCabe be viewed in the light of an innocent holder without no- 
tice, and entitled to all the privileges of the same. But again, the 
limitation of the general authority of a partner, that the securities 
made by him on behalf of the firm, must relate to ‘* transactions 
growing out of the partnership business,” is to be taken with this 
qualification, ‘that the holder of the paper has taken it with fuli 
knowledge that it docs not relate tothe business of the firm,’ otherwise 
the firm will be responsible whether the security so taken relate to 
the partnership or not. 14 Wend. Reps. 123-140. 15 Wend. 
Reps. 364-66, Catskill Bank rs. Stall. 

This doctrine results from the implied authoriiy groWing out of the 
relation of the parties as copartners. > 

II. The second objection made in the Court below to a recovery 
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upon this note against the company was that “it is the individual 
note of Cervantes Harris.” 

In reply we allege, that the law establishes no particular mode 
of signing, and if it be apparent that the note is signed with the 
intention of binding the firm, it is sufficient. For examples of 
signing Vide Collier on Partnership, 228 and 228, (a.) 

III. The third objection taken at the hearing was “ thatthe paper 
sued upon is nota valid ‘promissorynote,’ not containing any words 
of negotiability.” 

In reply we state the law to be that “it is not essential to the 
validity of a bill or note as an instrument, that it should contain any 
words of negotiability.”’ Vide Chitty on bills, 180. 

IV. The fourth objection was, “that the assignee of the note took it 
from Lanier, the assignor, subject to all the ‘equities’ existing at 
the date of the assignment between Lanier and his copartners of the 
Quincy Steam Saw Mill Company.”’ These “equities” are alleged 
to be the obligation of Lanier as a copartner to contribute to the set- 
tlement of the partnership debts. Now we contend that according 
to the proofs in the case, there are no partnership debts to be seitled, 
and in order to determine this point it will be necessary to look into the 
pleadings and proofs, as presented by the Record. It will be remarked 
by the Court that there was a general replication filed to the separate 
answers of Lanier and West, which put the cause completely at is- 
sue, under the 66th rule, dispensing with a “rejoinder,” or subpcena 
to rejoin, required by the English practice, and that without further 
proofs than what are furnished by the allegations and admissions con- 
tained in the bill and answers, respectively, the cause was brought 
to a hearing and argued accordingly. To the bill and answers alone 
therefore must we look for the proofs. 

It is true that West, one of the defendants below, set forth in his 
answer, a large indebtedness due by the company ; but this matter 
is alleged as a substantive matter of defence, or by way of avoid- 
ance, and is not responsive to any allegation contained in the bill, 
and in order to have made it available to him as a defence, it ought 
to have been supported by positive or independent testimony. This 
has not been done, and therefore so much of his answer as relates to 
the alleged indebtedness, must be rejected in the consideration of 
the case, as not amounting to any evidence. Vide Story’s Eq. 
Sec. 1528-9. 2 John. Ch. Rep., 88-90, and note (a.) 7 Vesey, 
587. 1 Wash. Rep., 224, Beckworth rs. Butler. 1 Munford 
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Rep., 373, Paynes vs. Coles. 2 Caines Cases in Error 66, Bush 
vs. Livingston, et al. 1 John. Rep., 580, Greene vs. Hart. 

V. The fifth objection made in the Court below to a recovery in 
this suit was, “that the complainant had his remedy in a Court of 
law.” 

The English doctrine upon this point is too well understood by the 
Court, to require any citation of authority to sustainit, to wit: “that 
the assignee of a bond or other security not containing any words 
of negotiability, cannot sustain an action upon it in his own name in 
a Court of law but has the alternative of either suing in a Court of 
law, in the name of the assignor, or original obligee, or of resorting to 
a Court of equity ;” and in accordance with this doctrine have been 
the decisions in the State Courts. Vide 11 OhioReports 21, Town- 
send vs. Carpenter. 

Such was the law in this State until the passage of the Judiciary 
act of 1828; the 34th section of which was evidently intended to op- 
erate only as acumulative or en/arging statute, and not to restrain 
or otherwise limit or deprive the Courts of equity of their original 
jurisdiction in matters of this kind. Upon the construction of stat- 
utes, Blackstone lays down the doctrine by way of illustration, that, 
“if by a former law an offence be indictable at the quarter sessions, 
and a latter law makes the same offence indictable at the assizes ; 
here the jurisdiction of the sessions is not taken away, but both have 
a concurrent jurisdiction, and the offender may be prosecuted at 
either, unless the new statute subjoins express negative words, as 
that the offence shall be indictable at the assizes, and not elsewhere.” 
Vide 1 Black. Com. p. 90, (marginal.) 

A case in point is found in our Statute book, where a special statute 
gives to a mortgagee the right to foreclose his mortgage in the Courts 
of Common law, and yet it has never been contended or even con- 
ceived by any one, that the ordinary or original jurisdiction ‘of the 
Courts of equity in cases of “foreclosure,” is in the slightest degree 
restrained or limited by the operation of this statute. 

The case of ‘ Williams vs. Judge’ lately decided inthe Supreme 
Court of the U. S. was cited in the Court below, to support the point 
above relied upon; but it is a sufficient answer to that authority to 
remind the Court that, that case on/y decides, that under the 34th 
section of the statute above referred to, a bond made by an individ- 
ual and others, payable to himself, may be sued upon in the name of 
the assignee, in a Court of Jaw ; but does not in the remotest manner 
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intimate the opinion that a suit in chancery might not also be main- 
tained. 

VI. A sixth objection was made by the appellants in the Court 
below, to wit: “that the answer of Lanier (which fully admits all 
the material allegations of the bill) was no evidence against his co- 
defendants.”’ 

It is admitted as a general rule of evidence in Courts of equity 
“that the answer of one defendant cannot be read against his co-de- 
fendant ;”’ but to this general rule there are exceptions, and one 
of the exceptions is when the co-defendant is also a copartner.— 
Vide Gresley’s Eq. Ev., 25: citing 1 Taunt. 104, Wood vs. Brad- 
dick. 1 Russ. and Mylne, 191, Prichard vs. Draper. 8 Mod. 180, 
Hilliard vs. Phaley. 

-This point of objection is here referred to, not so much for the pur- 
pose of invoking the aid of Lanier’s answer, as to set forth the doc- 
trine with its proper limitations. 


Bartze:t, Justiee, delivered the fUllowing : 


This is a suit in Chancery to recover upon a note purporting to 
be executed by Cervantes Harris as Treasurer of the Quincy 
Steam Saw Mill Company. The authority of Harris being denied an 
effort is made to sustain it vy the position that he was also a mem- 
berofihe Company andas suchliada right to execute notes in the 
name of the iirm—and secondly, that West the party charged as 
another member of the firm acquiesced in the notes executed, and 
neither repudiated nor rejectedthem. Conceding that Harris signed 
the note as a member of the firm the question arises as toits obligation 
upon the other members and particularly upon West, regarded now 
as the only responsible party. Ifthe Company had been indebted 
to McCabe, for articles purchased of him which were necessary for the 
concern and in their usual line of business we presume there would 
be no difficulty. But McCabe had no claim against the Company. 
His claim was against Lanier for a «cbt uncomected with the Com- 
pany and he took this note by the statement in the bill “believing 
Lanier to be in failing circumstances and unable to make any better 
arrangement for the payment of the debt.” It is too well settled to be 
now disputed that “where a note is given in the name of the firm by 
one of the partners for the private debt of such partner and known to 
be so by the person taking the note, the other partners are not 
bound by such note unless they have been previously consulted and 
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consent to the transaction.”” 16 John., 38. 2 Caines, 246. 2 John., 
300. 4 Ibid., 251. 1 Wend., 531. Chitty on Bills, 47. 

In such case it lies upon the creditor to show that his debtor had 
authority soto give him thé joint security of the firm: prima facie 
the transaction is fraudulent on the partof both debtor and creditor. 
Bailey on Bills, 57. Green rs. Weakin, 2 Stark. 307. Williams 
vs. Walbridge, 3 Wend., 415. 

We have considered the case most favorably to McCabe by 
treating this as a partnership concern having the right to issue 
bills, but are satisfied that no such authority exists as to this company 
except it be given by their articles of association or otherwise. The 
partnership must be in a trade or concern to which the issuing or 
transfer of bills is necessary or usual ; for otherwise a copartner will 
not be liable for the act of his partner unless he gave express 
authority. Therefore a director or shareholder in a mining or gas 
light company, or a partner in a farm, is not liable like a partner in 
trade for every bill issued without his authority. Chitty on Bills 
39-46. Dickinson vs. Valpy, 10 B. &.C. 128. 5 M. & R., 
126. 4 John. 267. 

Nor do we consider that there was a subsequent approbation, 
acknowledgement, or admission as made out in the bill and answer 
to fix the liability of West. There must be an acknowledgement 
to the plaintiff or some prior holder of the bill and it must be explicit 
and express. Chitty 46. So far we have treated the note as 
signed by Harris without reference to the endorsement by Lanier. 
This does not in our opinion alter the case. There was a signing 
by one stockholder and an endorsement by another of a note passed 
by the latter for his individual use. Thisis in effect but the making 
of a note by two of the members of the Company in a form different 
from an ordinary note signed by the two, but does not vary the rule 
which requires that a note so given should be with the consent of 
those sought to be charged and if notit imposes no obligation upon 
them. Instances have been cited ofa recovery upon bills and notes 
issued by a firm and passed by an individual member in good faith 
for his own use. This may well be where a company indebted, by 
the consent of all the members give a note or bill. Sometimes a 
recovery has been had on a bill or note of this kind fraudulently 
put in circulation but being in the hands of a bona fide holder. But 
there is nothing of the kind here either by proof or the admission of 


the parties, indeed the very contrary appears. McCabe however as 
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assignee of Lanier stands in his place to the extent of the note with 
the Company if any thing shall be due to him on a settlement of their 
affairs and if he thinks proper his bill may be continued for an ac- 
count and settlement with that view. Ifthis however be unneces- 
sary by the state of their affairs and is declined, then the bill of 
complaint should be dismissed. 

It is therefore decreed and ordered that the decree of the Circuit 
Court be and the same is hereby reversed and set aside as to West 
and the cause remanded to that Court with directions to allow the 
complainant, if he chooses, to have an account and settlement of the 
affairs of that Steam Saw Mill Company or to amend his bill to allege 
express ratification by West and for other proceedings consistent 
with equity, and if not, that his bill be dismissed with costs as to 
West. 





Hopxins anv Moopy, vs. Artuur Burney. 


The common law did not give damages in replevin to a defendant, and the 
Stat. 7, Hen.8, ch.4,and 21 Hen. 8, ch. 19, only gave damages to avowants 
or other persons making connusance or justifying as bailiffs in replevin for 
rent or services, and have not been extended to defendants claiming property. 

Under the plea of “‘ non cepit” in replevin evidence of damage on the part of 
the defendant is not admissable in any case. 

This plea admits the property of the thing taken to be in the plaintiff, and if 
the defendant means to dispute the question of property he must plead spe- 
cially. 

The property being by this plea admitted to belong to the plaintiff, it results asa 
matter of course, in the absence ofall proof to the contrary, that the taking 
and carrying away oi the property was wrongful. 

The defendant cannot have a judgment of retor no habendo on a verdict in his 
favor upon an issue joined on a plea of non cepit. 

Where the jury were sworn to try the issue joined and there was in fact no 
issue, and judgment upon the verdict was entered, the statute of jcofail does 
not cure the error and the judgment must be reversed. 


Error to Duval Circuit Court, where this cause was tried before 
Judge Macrar. 
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Fraser, for Plaintiff in Error. 


Burritt, for Defendant in Error. 
Dove as, Chief Justice, delivered the following : 


This is an action of replevin instituted in the Circuit Court of Du- 
val County by Benjamin Hopkins and Solomon Moody against Ar- 
thur Burney to recover a certain negro slave named Charles. The 
declaration contains but a single count to which a plea of “non cepil 
modo et forma” was put in, but wason the same day on which it 
was filed withdrawn by leave of the court for reasons stated in the 
record, which however are not material to the decision of this case. 
Ou the 17th day of November, 1847, the plaintiffs by their counsel 
moved the Court for a cantinuance of the cause, and filed an affida- 
vit in support of their motion, which was after argument had there- 
on overruled, and on the next day, a jury was empannelled and sworn 
“well and truly to try the issue joined between the parties,’ who 
found for the defendant and assessed his damages at one hundred 
and twenty dollars for the detention of the said negro Charles from 
the 25th day of November, 1846, until the 18th day of November, 
1847, and further that the defendant was entitled to a return of the 
said negro Charles, upon which verdict judgment was entered for 
the sum so found, with interest thereon until paid, and that said 
plaintiffs return to said defendant the said negro Charles, and that a 
writ of restitution be awarded, and that said plaintiffs pay to said 
defendant the costs of these proceedings taxed at twenty-one dollars 
thirty two cents. 

The following bills of exceptions are on file, which by agreement 
of the parties are to be taken and considered as a part of the record 
in this case, viz: ‘on the trial of the above entitled cause to prove 
the issue joined in the same, the plaintiff produced William Hickman 
as a witness, who being duly sworn, testified as follows, to wit: That 
he knew the parties, knew the negro Charles in controversy in this 
suit. That he was deputy Sheriff and served the replevin issued in 
this suit ; that he found the negro Charles aforesaid at Arthur Bur. 
ney’s potatoe patch digging potatoes; that Burney then claimed 
said negroas his; that the potatoe patch where he found the negro, 
was near said Burney’s house ; that he has known said negro four 
or five years, perhaps more; when he first knew him, he was in 
possession of James Piles’ family; does not know whether he was 
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owned by James Piles, or his wife. He was owned by some of 
Piles’ family.” 

The plaintiffs here rested their case, and the defendant offered to 
prove the damage of the detention of said slave to him under the said 
replevin. ‘To this the plaintiffs objected, but the Court overruled 
the objection, and the counsel for the plaintifis excepted and prayed 
the Court to seal this bill of exceptions, which was done accord- 
ingly. 

The counsel for the plaintiffs then requested the Court to charge 
the jury, that under the pleading and evidence in this cause the 
plaintiffs are entitled to recover. ‘This the Court refused to do, and 
on the contrary charged the jury, that it was incumbent on the 
plaintiffs to show by evidence affirmatively, that the property be- 
longed to them, or that they had such right of possession as could not 
be lawfully divested by the defendant, that they must prove that the 
slave was wrongfully taken. The Court directed the jury that they 
find for the defendant in the absence of the proof required, and as- 
sess his damages for the detention of the property by the plaintiffs. 
To which charge of the Court, and every part thereof, the plaintiffs’ 
counsel excepted, and prayed the Court toseal this bill of exceptions, 
which was done accordingly. 

Whereupon the plaintiffs sued out their writ of error to the said 
Circuit Court, and have herein assigned the following error, to wit : 

First. The Courterred under the plea of non cepit in admitting 
evidence of damage on the part of the defendant. 

Second. The Court erred in refusing to charge the jury that un- 
der the pleadings and evidence in this cause, the plaintiffs are enti- 
tled to recover. 

Third. The Court erred in charging the jury that it was incum- 
bent on the plaintiffs to shew by evidence affirmatively, that the prop- 
erty belonged to them, or that they had such right of possession as 
could not be lawfully divested by the defendant. 

Fourth. The Court erred in charging the jury that the plaintiffs 
must prove that the slave was wrongfully taken. 

Fifth. The Court erred in charging the jury that they find for 
the defendant, in the absence of the proof required, and assess his 
damages for the detention of the property by the plaintiffs. 

Sizth. The Court erred in rendering a judgment for a return 
upon a virdict found upon an issue joined upon a plea of non cepit. 
That the Court erred as charged in the first error assigned there 
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can be no doubt. ‘The common law did not give damages in replev- 
in to a defendant, but they were allowed to certain defendants in 
that action by the statutes of 7 Hen. 8, ch. 4, and 21 Hen. 8, ch. 19. 
But these statutes only gave damages to avowants, or other persons 
making conusance, or justifying as bailiffs in replevin for rent or 
services. Brittenton vs. Turker, 1 Brad. & Bing. 517. And they 
have not been extended to defendants claiming property, 2 Bac. Abr., 
Tit. costs( F ) 55 Turner vs. Gallillie, Hard. 153. Hopewell vs. 
Price, 2 Harris & Gill, 276—277. Nor to defendants who deny the 
taking. 

The plea of non cepit controverts all the material allegations in 
the declaration except that which affirms that the goods are the prop- 
erty ofthe plaintiff. It disputes the plaintiffs’ right to recover dama- 
ges, whilst it admits his right tohave the chattel. Ruckey, et a/. vs. 
Handy, 2 Mills R., 449. And it would seem absurd to deny (as 
does the plea of non cepit) the taking, renounce all claim to the prop- 
erty and yet toask damages for the detention. In the case of Phil- 
lips vs. Harris, 3J.J. Marsh, 121, which was an action of replevin, 
and a plea of property interposed by the defendant on which issue 
was joined, the Court said that a judgment for the plaintiff in replev- 
in, is for damages and costs, and a judgment for the defendant is for 
a restoration of the property and costs. ‘This last remark was of 
course applied to the issue on the plea of property. And see 5 
Dane’s Abr. of American law, 515, Sec. 2, where the same principle 
is recognized. 

The second error assigned is that “ the Court erred in refusing to 
charge the jury, that under the pleadings and evidence in this cause 
plaintiffs are entitled to recover.”’ The instructions asked embraced 
matter of fact as well as of law. It is often very difficult to separ- 
ate the one from the other, and as there is some diversity of views 
amongst the members of this Court, as to the propriety of the refu- 
sal of the Court below to give this instruction to the jury, and a de- 
cision of the question is not necessary to our determination of the 
cause and its importance has been very much diminished by an act 
passed at the last session of our General Assembly, prohibiting the 
Judges of the Circuit Courts from charging juries upon the facts in 
any case, we forbear expressing any opinion upon it. 

The third error is deemed to be well assigned. Under the plea 
of non cepit it was not incumbent on the plaintiffs to prove that the 
slave Charles belonged to them, and the Court should have so charged 
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the jury. The plea admits that fact, and puts in issue only the. ta- 
king, (as alleged in the declaration,) and the detention. McKinley 
vs. McGregor, 3 Wharton 69, 369. Ruckey and others vs. Handy 
2 Mills’ Rep., 449. Golusha vs. Butterfield, et al., 2 Scammon 
Rep., 227. Seymour vs. Billings, 12 Wendell, 286. 1 Stark. Ev. 
715. 2 Leigh’s Nisi Prius, 1330. Bemus vs. Beekman, 3 Wen- 
dell, 667. Williams vs. Welsh, 5 Wendell, 290. In this last case 
the plea cepit inalio loco, was put in by the defendant, and the Court be- 
low decided that the plaintiff must make out his case in the same man- 
ner as he would have been required to do, had the plea non cepit been 
interposed. The plaintiff proved the taking at the place charged in 
the declaration. The case was carried up, and the Supreme 
Court of New York held that this ruling was right. Chief Justice 
Savage in delivering the opinion of that Court, said, “this plea does 
not admit the taking as the plaintiff has laid it; ittraverses the place 
and in this action the place is material. The plea denies the taking 
at the place, but if the plea of non cepit alone be put in and it appear 
that the detendant had the goods in his custody in the place alleyed 
in the declaration, the plaintiff will be entitled to a verdict on this 
plea.” Leigh’s Nisi Prius, 1330. Walter vs. Kersop, 2 Wilson 
354, 355. But if the defendant proves the taking in another place, 
the plaintiff will (according to the rule laid down in 1 Strange, 507) 
he non suited. As however, our tenth general rule ot practice page 
12, pamphlet; rule 13 page 5 annexed to acts of the General Assem- 
bly of 1845, provides that the plaintiff shall in no case be compelled 
to submit toa non suit, the rule here would be different. The plain- 
tiff would have a right to submit the proof toa jury but would not on 
such proof be entitled to a verdict. The plea of non cepit, admits 
the property of the thing taken to be in the plaintiffs in the action, 
and if the defendant means to dispute the question of property, he 
must plead it specially. He will not be allowed to dispute the own- 
ership under an issue which only denies the taking. 2 Phil. Ev., 
126. 1Chitty’s Pl., 159. Bemus vs. Beckman, 3 Wendell Rep., 
673. 

The fourth error is also well assigned. ‘The slave in controversy 
(being admitted by the plea of non cepit, to be the property of the 
plaintiffs, it results.as a matter of course, in the absence of all proof 
to the contrary.) that the taking and carrying away of said slave 
was wrongful. ‘The taking and carrying away of a personal clhat- 
tel of another person, to his damage is ( prima facie at least) a tres- 
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pass. 1 Saund. on Pl. and Gv., 84, N. 2,3. ‘Toller on Executors, 
112. Cro. Jac., 362. 2 Bouvier’s L. Dict., Title Trespass, 579. 

And proof that the property was in possession of the defendant at 
the place charged in the declaration, is evidence of such taking.— 
Walton vs. Kersop, 2 Wilson, 354, 355. Croke Eliz., 869. 1 Saund. 
on PI. and Gv.,347, N.1. Bull N. P., 54. 2 Leigh’s Nisi Prius, 
1330. Amos vs. Sennate, 4Scamm., 445. (In this last case it was 
held that a plea of non cepit in replevin for a wrongful detention 
presents an immaterial issue.) 

The case of Moore and Moore vs. E. Moore, administrator of N. 
Moore, 4 Missouri Rep., 421, is also in point. 

Under the piea of non cepit in replevin, the Court will not permit 
the defendant to give evidence of special matter in justification.— 
McFarland vs. Baker, 1 Mass. Rep., 153. 1 Leigh’s Nisi Prius, 
1330. Dane’s, Abr. of Amer. Law, 530, sec. 5. 1 Saund.on Pl. 
and Gy., 387. 

The fifth error assigned is a mere corrollary from the third and 
fourth, and they being well taken is consequently sustained. 

The sixth, That the Courterred in rendering judgment for the 
return upon a verdict found on an issue joined upon a plea of non 
cepit is well sustained by authority. This plea in replevin is said 
to be like a general issue in other actions. It may be so in some re- 
spects; but, if found for the defendant, if the jury say he did not 
take the goods, how can there be a judgment “pro retorno habendo.”’ 
Non cepit is a plea in bar not involving the merits of the action, and 
if a defendant claims a return of the goods, he must add anavowry or 
cognisance inducing a return. Per Savage, Chief Justice, in the people 
at the relation of P. Tower rs. Niagara, C. P., 4 Wendell’s Rep. 
217. 1 Chitty’s Pl., 490,537. 1 Saund. on Pl. and Gy., 374, N.1. 
1 Strange, 507. Wilkinson on Replevin, 50. 6 Law Lib., 18.— 
The defendant cannot have a judgment of retorno habendo on a ver- 
dict in his favor upon an issue joined on a plea of non cepit, Hill vs. 
Stocking, 6 Hill’s N. Y. Rep., 288. 2 Leigh’s Nisi Prius, 1330. 
Sevmour vs. Billings, 12 Wendell, 286. Carpenter vs. Stevens, 
Ibid. 589. Smith vs. Snyder, 15 Wendell. 671. McPherson vs. 
Melherich, 20 Wendell, 671. Prasser rs. Woodward, 21 Wendell, 
205. 

Ilitherto we have considered this case as though the plea of non 
cepit wasin. and issue regularly joined upon it, because from the 
state of the record it appears that the parties and the Court at the 
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trial below acted under that impression, and because the wounsel for 
plantifis in error insisted at the argument of the cause that it ought 
to be so considered. But that plea was withdrawn upon the same 
day in which it was filed and now constitutes no part of the plead- 
ings in the case. It remains therefore to enquire what effect this 
should have upon our judgment. 

The plea of non cepit having been withdrawn and no other plea 
put in, there was no issue for the jury to try, and where it does not 
appear that there was an issue presented to. the jury a judgment on 
their verdict will be reversed. Oliver vs. Judge, 2 Stewart’s Rep., 
483. Ifthe jury are empanelled to try the issue joined when in 
reality there isno issue joined, the judgment must be reversed and the 
verdict set aside. Wilkinson vs. Bennett, 3 Munf. Rep., 314. The 
want of a plea in replevin is not cured by a verdict. Lucky vs. 
McDermot, 5 Serg. and Rawle Reps., 331. 

But it was suggested on behalf of the defendant in error that per- 
haps the statute of jeofails cures that defect. This question was 
directly presented in the case of Snyder vs. Burke and wife, 4 Rand. 
161, and the Court there held that the act of jeofail will not sustain 
a verdict and judgment in a case in which the record states that the 
“jury. were sworn to try the issue joined but does not show that any 
plea was filed by the defendant upon which issue could be joined, 
and Lucky vs. McDermot above cited is also an authority in point. 
This question however was fully considered at the last term of this 
Court in the case of Miller and Croom, vs. F. Hoc, and it was then 
held that where the jury were sworn (as in thiscase) to try the 
issue joined and there was in fact no issue, the statute of jeofail did 
not cure the error, and judgment must be reversed. Florida 
Reports, 195. And upon mature reflection we see no reason to doubt 
the correctness of that opinion. 

It would seem from the case of Wilkinson rs. Bennett, 3 Munf. 314, 
before referred to, that in Virginia a verdict in sucha case will not 
cure the error under the statute of jeofails, although it may be 
against the party who failed to meet by a negative on his side, affir- 
mative matter pleaded on the other side. 

It was insisted upon the argument of this cause by the counsel for 
the defendant in error, that the affidavit above mentioned, filed by 
the plaintiffs in support of their motion for a continuance, show 
that the property in the slave Charles is not in the plantiffs in error 
in their individual capacity and that if they have any interest in or 
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right to him, it is not personally but as trustees, and that therefore 
they cannot under any circumstances recover in this- suit. Upon 
this subject it is sufficient to observe that this affidavit is not before 
the Court; it is no part of the record and ought not to have been 
put into it. There is nothing to show that it was offered in evidence 
to the jury but ifit had been thus offered, still it would constitute no 
part of the record unless brought into it by a bill of exceptions. 

Upon a full review of this case we are constrained to reverse the 
judgment and remand the cause to the Court below for further pro- 
ceedings not inconsistent with this opinion. 








Per totam curiam. 


Cnarces Browarp and Wit.iAM Evsanxs vs. Maria Doccett, 
Executrix oF Joun L. Doaeett. 


In an action of assumpsit where no damages are stated in the declaration, the 
defect is cured by verdict and judgment, especially when sufficient dam- 
ages are stated in the writ. 

Where, in anaction by the executrix to recover for professional services ren- 
dered by her testator, as general attorney of an estate of which defendants 
were the representatives, after the testimony of several witnesses had been 
received, going to establish that plaintiff’s testator had for several years acted 

: ‘at the instance of defendants as attorney of the estate, and placing estimates 

upon these services---it was testified by a witness for defendants, that the 

plaintiff had admitted that her testator was employed to collect money due to 





the estate represented by defendants on a considerable number of notes which 
were placed in his hands, and that one of the defendants agreed to give 
him ten per cent. on all moneys collected. Held, that it should have been 
left to the jury to determine whether such agreement did not embrace all the 
notes which plaintiff’s testator had in his possession belonging to the estate, 
whether collected through means of suit. or otherwise. 

Where in such case the defendants gave in evidence two notes of the plaintiffs 
testator, given for negro hire, payable to defendants as executors of the estate 
for which the professional services were rendered, and there was a reccipt en- 
dorsed on each of the notes, one of the receipts being in the hand writing of 
plaintiff's testator, the reccipts created a presumption of payment on account 
of the professional services of the plaintiff's testator, rendered for the benefit 
of the estate of which the defendants are the represcutatives. 


~ 
‘ 
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The presumption is, that a debtor will pay his debt through an indcbtedness of 
his creditor in preference to making a payment in cash. 


Error to Duval Circuit Court. 


This was an action of assumpsit by defendant in error, to recover 
of plaintiffs in error, for professional services alleged to have been 
rendered to them by John L. Doggett (the plaintiff’s testator,) as 
am attorney atlaw. The declaration contained a count for work and 
labor, and two special counts (indebitatus and quantum meruit) for pro- 
fessional services by the said John L. Doggett, ‘in prosecuting and 
defending divers causes, suits, and business for the defendants, exec- 
utors of Stephen J. Eubanks, deceased, and for fees due, and of right 
payable to the said John L. Doggett, in respect thereof; and also for 
other work and labor, care, diligence and attendance of the said John 
L. Doggett in his lifetime, in and about the drawing, copying and 
engrossing of divers conveyances, deeds and writings for the said 
defendants at their special instance and request. And also for divers 
journeys and other attendances by the said John L. Doggett in his 
lifetime, before then made, performed and given in and about’ the 
said business and other business of the said defendants, and at their 
special instance and request.’ The amount of damages laid in the 
declaration, was left in blank. 

The defendants appeared and pleaded separately. 

The defendant, Charles Broward, pleaded non assumpsit, and two 
special pleas. Issue was joined on the plea of non assumpsit and 
demurrers were filed to the special pleas. The demurrers were 
sustained, but as no error was assigned by the defendants on that 
account a further notice of these pleas is unnecessary. ‘The defen- 
dant Eubanks also pleaded non assumpsit and issue was joined 
thereon. 

The cause was tried at the November Term, 1847, Judge Macrae 
presiding. 

On the trial the plaintiff in the Court below introduced Isaiah D. 
Hart as a witness, who testified, “That Judge Doggett was, as he 
supposed, general attorney for the defendants as executors of 
Stephen J. Eubanks, deceased. That he supposed so from the fact 
of having seen Mr. Broward and Judge Doggett frequently together 
in the Clerk’s office, attending to the business of the estate. Knows 
of no other attorney employed by defendants. Doggett was Judge of 
the County Court. and defendants frequently had business with: 
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Doggett at his office and at the Clerk’s office. Broward was the 
active executor. Knows of Doggett being generally employed 
by defendants. Saw them frequently doing business in the Probate 
and Clerk’s office. Does not recollect to have seen Mr. Eubanks 
the defendant, with Judge Doggett. Broward was the active execu- 
tor, and seemed to attend to all the business. Saw Doggett fre- 
quently with him transacting the business of the estate, and saw him 
attending to defendants business in Court, and knew that they had 
no otherattorney. | Wouldconclude that they employed himas their 
attorney for the same reasons that I would conclude that they en- 
ployed Mr. Fraser.” 

William Hickman, a witness for plaintiff, also testified and said 
that “he had frequently heard defendants speak of Doggett doing 
business for them. Of Doggett bringing suits forthem, Eubanks 
died in 1837, he believes. Knows the defendants, and knew Doggett 
well.” 

Henry D. Holland testified that ‘ he hired some negroes of the es- 
tate. Inedispute about the hire, Chares Broward referred witness 
to Judge Doggett as their lawyer. Doggett died in February 
1844.’ 

Robert Robinson, also testified that he had hired some negroes 
from the defendants as executors of Eubanks. ‘That there arose a 
controversy about the wages and defendants referred witness to 
Judge Doggett. This was in 1841. 

Wm. F. Crabtree also testified asa witness and said that ‘ he had 
a claim against the estate of Eubanks and called on the executors to 
pay it —they said they had no money but referred witness to Dog- 
gett as their attorney and collector who might have made collections 
and would in that event pay him—this was. seven or eight years 
ago. Witness also says he is Judge of Probates of Duval County 
and that from his knowledge of the estate and its amount and its 
transactions he should think these services worth $500 per annum 
in the same. Does not know precisely what service Doggett ren- 
dered. Heard defendants say Doggett was their genera! attorney. 
Doggett served about four years and until his death.’ 

Plaintifls then read in evidence a receipt of defendants to plain- 
tiff given under a schedule of notes or claims. Receipt as fol- 
lows :— 

[Schedule.]  “ Received, Jacksonville, February 22, 1844, from 
the hands of Maria Doggett, executrix of the estate of John L. Doggett 
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deceased, the above papers and notes, which were given in the hands 
of John L. Doggett attorney at law for edllection, with the excep- 
tion of those marked not found. 


WM. EUBANKS, — 
CHAS. BROWARD. reculors. 


-James W. Bryant, another witness, testified that Doggett conducted 
the business of defendants in Court, and was their general attor- 
ney ; that he had a knowledge of the estate, and from his know- 
ledge of the éstate and its business in Court and elsewhere, inclu- 
ding advice, &c., thinks Doggett’s services worth at least three hun- 
dred dollars per annum; indeed, thinks his services, exclusive of 
matters in Court, were worth that sum ; thinks Mr. Burritt would 
have charged $600 ; but Doggett’s services were worth less, re- 
garding his business and professional capacities. The witness 
having examined the papers in five different cases in Duval Circuit 
Court, in which Doggett was attorney for the executors of Eu- 
banks, said that the fees for prosecuting four of these cases to judg- 
ment should be $20 each, and for the other case pending when 
Doggett died $10. 

It was then proved that the letters testamentary granted to de- 
fendents were dated 13th April, 1847. 

Phillip Frazer, a witness for defendants, was then sworn, and 
testificd—that, as attorney of defendants, he had several interviews 
with the plaintiffin relation to the claim which she, as executrix of 
John L. Doggett, preferred against the defendants, as executors of 
Stephen J. Eubanks, deceased, for services alleged to have been 
rendered to them as attorney in the business of Eubanks’ estate. 
That in those interviews she told the witness that Judge Doggett was 
employed to collect money due the estate on a considerable number 
of notes which were deposited in Judge Doggett’s hands, and that 
said: Broward agreed to give said Doggett ten per cent. on all moneys 
collected, for his services—the plaintiff claimed four or five hundred 
dollars as her due. She claimed a sum sufficient to balance the 
judgment of defendants against her, and said that Judge Dogectt had 
a great deal of trouble with the business of Eubanks’ estate—that 
he had been the executors’ attorney in all their business, and she 
thought enough was due him for his services to balance the said 
judgmentthat witness, as defendants’ attorney, offered to compro- 
mise by paying her one hundred and thirty-five dollars. Witness 
also stated that there were but four or five cases prosecuted to judg- 
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ment in favor of defendants by said Doggett, as their attorney— 
that witness had been the attorney of defendants since Doggett’s 
death, and was familiar with business of the estate of Eubanks— 
that he would have done all that was done by Doggett in the busi- 
ness of the estate, so far as he had been able to discover from the 
papers and business in Court, for one hundred and fifty dollars, and 
thinks that a high compensation. 

James McRory sworn as a witness for defendants says. He 
knows the parties, has known Broward eight years. In January 
1840 was at the hiring of slaves of Eubank’s estate. Judge Doggett 
cried the hiring. Witness was clerk of the executors from January 
1841, to the time of the division of the estate. Doggett was not the 
general attorney of the executors employed to manage the affairs of 
the whole estate. ‘The executors consulted him also as Judge of 
the County Court relative totheir duty. When he performed any ex- 
tra services such as hiring the negroes, he was paid for it at the 
time. Broward was forward in transacting the business of the estate, 
and Eubanks concurred in his acts and undertakings as joint execu- 
tor and witness considered that they acted jointly in the executorship. 

Witness was Clerk generally. Doggett approved bonds as Judge 
of Probate. The executors were generally together when with 
Doggett, and held the estate indifferently between them. No other 
counsel was employed by them than Doggett up to the time of the 
latter’s death. Knows of no advice given by Doggett as Judge’ of 
the County Court, except as to the bonds for hires. Witness was 
perfectly conversant with the business of the estate, and, if Judge 
Doggett had been employed or retained generally in all business of 
the estate, would have known it. 

The defendants also offered in evidence two promissory notes made 
by Doggett jointly and severally, with Charles Merrick as his secu- 
rity payable to the executors of the estate of Stephen J. Eubanks, 
the first for the sum of $225, dated Ist January, 1840, and payable 
Ist January, 1841, and the other for $145, dated 4th January, 1841, 
and payable Ist January, 1842. 

On the back of the first note was endorsement as follows: 

“ Received January 4th, 1841, ten dollars on account of the with- 
in note. CHARLES BROWARD, Exccutor.”’ 
On the other note wasendorsement as follows : 

* Received on the within note seventy dollars. 
April 2, 1842. CHARLES BROWARD, Executor.” 
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It was proved that the body of the last mentioned endorsement 
was in the handwriting of John L. Doggett. It was also admitted 
that the notes were given for negro hire by Doggett as principal and 
Merrick assecurity. Also that these notes had been sued and prose- 
cuted to judgment against the Executrix of Doggett; that execution 
had been issued and property sold, but that said judgment was still 
unsatisfied as to a considerable balance. 

It was further admitted that the account for professional services 
now sued on had been filed as a set off in the suit on these notes, but 
owing to the pleadings was ‘not availed of but was in some way 
withdrawn and that counsel waived all objections on that account. 

The testimony was here closed and the counsel for defendants 
asked the court to instruct the jury “that, as there was a special 
contract between John L. Doggett and the defendants respecting the 
subject matter of this suit, the plaintiff cannot resort to an implied 
one”’——which instruction the Court refused and in substance charged 
the jury “that tothe mind of the Court the evidence does not show 
an express contract, and that no express contractis proved except 
as to the rate of compensation to Doggett for collections, viz: ten per 
cent.” 

The defendants counsel then asked the Court to instruct the 
jury “that the endorsement upon the last mentioned note in the 
handwriting of Doggett is evidence of an account stated between the 
said Doggett and defendants at the date thereof.”” Which instruc- 
tion the Court refused and in substance charged the jury “that the 
said notes and the said endorsements were not of themselves 
evidence ofa settlement or account stated between the parties thereto 
as to all matters of account between them, but that the jury might 
consider them in connection with the other testimony, if any there 
was, tending to show that there had been such a settlement or ac. 

count stated as that contended for. ‘That it was most probable, so far 
as the Court was capable of judging of the evidence, that these notes 
were given and were to be accounted for, separately, with a view to 
a more precise and careful administration of the Estate, and to dis- 
connect them from private individual transactions of the Executors 
with Doggett. That the jury need not consider the same, in making 
up their verdict, in any other point of view.” 

The defendants excepted to the opinions of the Court. ‘The jury 
returned a verdict for the plaintiff for $500 10-100 and judgment 
was entered thereon on the 22d Nov., 1847. 
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To reverse this judgment the defendants prosecute their writ of 
error in this Court and assign for errors that no damages are laid 
in the declaration and that the Court erred in refusing the instrue- 


tions prayed and in giving the instructions given. 
Frazer, for Plaintiff in Error: 


[.--1st. No damages are laid in the declaration. The Court 
erred in entering up judgment on a verdict rendered upon so defec- 
tive a declaration. 

Where two declarations were sent up to the Supreme Court, in 
one of which a blank was left for damages, and it did not appear 
upon the record that leave had been granted to file a second declar- 
ation, it was held that the Court might presume that the cause was 
tried on the perfect declaration, and that leave had been given to 
file the second. 1 Wharton’s Dig., 613, 614. Pedan vs. Hopkins, 
13 Serg. & _* 45. 

2nd. “In actions sounding mercly in damages, it is an estab- 
lished rule that the plaintiff can recover no more than the amount 
laid in the declaration.”” 1 Wharton’s Dig., 588. Gratz rs. 
Phillips, 5 Binney, 564. Ferry vs. Stone, 2 Dall. 184. 8. C., 1 
Yeates, 186. HH. Blackstone’s Rep., 643. Kennell’s Forms, 11— 
(n. 1)—viz: 

«A sum sufficient to cover the plaintiff’s demand, with interest 
(if recoverable) to the time when it is likely that final judgment 
may be obtained, should be here inserted, as he cannot recover 
greater damages in assumpsit than those laid in the declaration, 

and if judgment be entered for more, it is error.” Chearly vs. Mor- 
ris, 2 Blac. Rep. 1300. 

“Though where the jury give greater damages, the objection 
may be got rid of, by entering a “remittitur” of the surplus before 
judgment, or the plaintiff may amend his declaration, and have a 
new trial, if the amount of the excess should render it advisable.” 
2nd ‘Tidd, 896, 806, 652-3. 

3d. “The jury cannot give more damages than are laid in the 
end of the declaration.” 1 Chitty’s Pleading, 372. Fitz. Abr. 
tit. Damages, 7-13-16. Yelv., 45-70. Cro. Jac. 297. 1 Bulst., 
49. 

I{.—Ist. It isa rule that where there is an express contract, the 
plaintifIs’ cannot resort to an implied one. 1 Chitty’s Pleading, 

372, 2B. & PP. 118. 3 Msp. Rep., 213. 1 N. R. 273. 2 Marsh, 
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273. And if there were no privity between the parties, indepen- 
dently of the special contract, the common counts would be of no 
avail. 3 Maule & Sel., 173. 3 Camp., 101. Chitty on Bills, 
7th Ed., 364. 2 Phillips Ev. 108-9. Livingsdale vs. Livingston, 
10 John. R., 37. Raymond, et al. vs. Bernard, 12 John. R., 274 
E Witt & Green vs. Ogden, 13 John. R., 56. Jennings vs. Camp. 
bell, Id., 94. 2d Starkie Ev., 78,.1 N. R., 104. 

if].—ist. “A promissory note given to the plaintiff by the de- 
fendant is evidence of an account stated.” 2d Starkie’s Ev. 75 

2nd. “ A promissory note is prima facie evidence of money lent 
by the payee to the maker, or of a balance due from the maker to te 
the payee upon an account stated.” 2d Starkie’s Ev.,182. Storey 
vs. Atkins, 2 Str.,719. B. N.P., 136-7. Harris vs. Huntback, 
1 Burr., 37: 

3d. A receipt upon a bill is prima facie evidence of payment by 
the — 2d Starkie’s Ev., 184. Peake’s C., 26. Peake’s 
L. E., 22 2 Camp, 439. 


Long §- Walker, for Defendant in Error : 
JALTZELL, Justice : 


The Court below erred, we think, in tlie instructions given to the 
jury inthis cage. According to the admission of plaintitl, her testa- 
tor was employed to collect money due the estate “on a considerable 
number of notes” which were deposited in his hands. Broward, 
one of the defendants, agreed to give the testator Doggett “ ten per 
cent. on all money collected.” Now, it is obvious that this agree- 
ment extended as well to the notes deposited as to the compensation, 
yet the Court instructed the jury “that there was no express 
contract proved, except as to the rate of compensation to Dog- 
gett for colleetions, to wit, ten per cent.”’ It should, in our opinion, 
have been left to the jury, whether this agreement for ten per cent. 
did not embrace all the notes which Doggett had in his possession 
belonging to the estate, whether collected through means of suit or 
otherwise. 

The second instruction is as to the effect of the notes and reecipts. 
In reference to these, the Court say, “they were not of themselves 
evidence of a settlement or account stated between them, but the 
jury might consider them in eonnection with other testimony tending 
to show that there had been such settlement or account ; that it was 
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most probable, so far as the Court was capable of judging of the 
evidence, that these notes were given to be accounted for separately, 
with a view to a more precise and careful administration of the 
estate, and to distinguish it from the private and individual transac- 
tions of the executors with Doggett, and that the jury need not cons 
sider it in any other point of view. 

The effect of this would seem to be to destroy the weight of both 
the notes and the receipts. Now, we know no grounds upon which 
such a course may be justified. ‘They were both in evidence and a 
part of defendants’ case, who were entitled to the benefit of them as 
far as they tended to prove a fact, or conduce in any degree to their 
defence. It has been insisted here, that the notes were evidence of 
an account stated. Without enquiring into the correctness of this 
position in general, it is sufficient to say, that by the admission of 
the parties, they were given for the hire of negroes by Doggett, so 
that presumption as to the cause of their execution may not be in- 
dulged. The receipts present greater difficulty. They are evidence 
of an acknowledgement of payment of the sums specified, and 
have probably had this effect already fn the case in which judg- 
ment has been rendered against the estate of Doggett. Whether a 
jury could infer that the receipts were evidence of payments on 
account of those services rendered by Doggett to the estate, for 
which payment is now claimed by his executrix, is of more difficult 
solution. The presumption is, that a debtor will pay his debt, 
through an indebtedness vf his creditor, in preference to making a 
payment in cash. This is the usual and ordinary course of busi- 
ness, and we, therefore, incline to the opinion, that defendants were 
entitled to the benefit of this presumption, however slight, leaving 
it to be rebutted or explained by other testimony. In denying this 
weight to the receipt and notes, and in excluding them from the 
jury, as was virtually done by the instruction given, we think also 
the Court erred. ; 

We do not think the objection to the want of damages at the con- 
clusion of the declaration is available, after verdict and judgment, 
especially where there is sufficient in the writ, as in this case, to 
cure the defect. 

The judgment will be reversed, and the verdict set aside, and 
the cause remanded for further proceedings, not inconsistent witli 


this opinion. 
7 
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Dariws Wituiams ann Joun A. Craic, vs. Joun C. McGenee, 
ADMINISTRATOR OF Joun MILLER. 


The tendency of the present age is to allow objections to be taken rather to the 
credibility than to the competency of a witness, and competency is always 
presumed until the contrary is established. 


Where a witness had verbally assumed the payment of the expenses of a suit 
for the benefit of the plaintiff, so as to create a mere honorary or moral obli- 
gation on his part to comply, he is not rendered incompetent to testify as a 
witness for the plaintiff. 


Where money has been overpaid by an agent, or paid by mistake, he is a com- 
petent witness for his principal in an action to recover it back. 


No man can, by the voluntary payment of the debt of another, make himself 
that man’s creditor, and recover from him the amount of the debt so paid. 


Error to the Jefferson Circuit Court. 


This case was tried at the Circuit before Judge BatrzeLt.— 
The facts of the case are fully set forth in the opinion of the Court, 
delivered by the Chief Justice. 


McCanis, for Plaintiff in Error : 


1. The whole record is before the Court. 6 Har. & Johns. 81. 

2. Wm. C. Miller was incompetent from his interest in the event of 
this cause. He was interested, because he had engaged to pay the 
cost, and the plaintiff had refused to conduct the suit; because the 
plaintiff’s success would gain him a credit on reimbursement—the 
plaintiff’s failure would cause him to loose the one or the other.— 
Stewart vs. Kip., 5 J. R., 256. 5 Hill’s N. Y. R., 202. Green- 
leaf’s Ev., 458. Story on Agency, 364-’5-"6-’7. Paley on Agen- 
cy, 108. Starkie on Ev., 1731—note. 3 Hill, N. Y. R., 580. 
1 Phillips, 61-’3. 2 Ib., 110-717. 

3. The judgment below was the consequence of Wm. C. Miller’s 
testimony, because no other testimony sustains the plaintiff’s action 
for money paid by witness to defendants for John and Elizabeth 
Miller. 

4. If we admit the testimony of Wm. C. Miller, it proves that 
the witness’ own money, not the plaintiffs, was paid to defendants. 
and in a suin different from the accounts of John and Elizabeth 
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Miller. But plaintiff must show that it was his money that was 
paid. Archbold’s N. P., 186. 

5. Wm. C. Miller’s testimony, if admitted, was overbalanced by 
the testimony of Pettus, the entry of Rouquie, the pass book, the 
conduct of John Miller in paying the account of Elizabeth Miller, 
after being informed of the pretended payment by Wm. C. Miller, 
and by the inconsistency of Miller’s testimony with the circum- 
stances arising in the case, and his improbable explanation of the 
loss of the accounts and receipts. 4 Washington, C. C. R., 123. 


Hagner, for Defendant in Error: 


The questions which present themselves on this record all arise 
upon the point of competency of witness William C. Miller. The 
Court below overruled the objection made, and allowed his testimo- 
ny to go before the jury. 

Let us establish the general principles on which the Courts at the 
present day proceed. Old cases stood on subtle grounds, 1 Phillips 
Evid. 46. Glenn vs. Van Kapff, 2 Gill & Johnson 132. 

The tendency of the present age is to allow objections to be taken 
rather to credibility than to competency ; and competency is presumed 
until éhe contrary is established ; in cases of doubt witness is always 
received. 2 Stephens’ Nisi Prius 1727. 

Interest of witness to exclude must be real, not apprehended.— 
1 Greenleaf on Evid. 455-6. 

The obligation of honor, or apprehension of moral obligation is not 
such rea/ interest as will exclude. 1 Campbell Rep. 144. 10 New 
Hamp. 88. 1 Turner & Russell, 366. 4 Wendell 292. 9 John. 

ep. 219. 3 Gill & John. 282. 

The reason why such obligation of honor shall not exclude is very 
forcibly given by Phillips, 1 Phillips Evid. 54. 

Because if sense of honorary obligation be powerful enough to 
cause the witness to pay where not legally bound, so will it a fortio- 
ri make him speak the truth under oath. 

But next it is alleged that William C. Miller, as agent, is liable 
to a civil action at the suit of the representative of his principal, and 
that therefore he was interested to protect himself. 

The starting this objection brings to view the fact that William 
C. Miller as the agent who transacted the business is, ex necessitate 
rei, competent. Greenleaf on Evid. p. 459, also declared in case 
cited by the other side, 5 Johnson’s Rep. 236. 
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But neither John Miller nor his representative could have sued 
said William for alleged breach of duty in not paying Darius Wil- 
liams & Company, because by this very action they exculpate the 
witness and allege that he did fulfil his duty. 

But even were he liable to a civil action such liability will not 
exclude, 1 Hall’s Law Journal, 230. 1 Gill and Johnson’s Rep. 
366. 
The cases from 3 Hill’s Rep. 379, and 5 Johnson 256, cited by 
the other side, are clearly distinguishable from the case at bar.— 
That from 5 Hill 202, has no sort of bearing, for the witness here 

has no lien on the fund, he can have none in any event. 

I will now undertake to show that William C. Miller was plainly 
swearing against his interest. Now by the testimony of Rutgers and 
the check on the bank, it is plain prima facie, that William C. Mil- 
ler paid his own money to D. Williams & Company. Williams 
& Company, though called upon failed to show any transaction they 
ever had with William C. Miller. Is it not plain then that he could 
have sued them and recovered this money as his own, paid without 
consideration? Yet this very witness swears he paid it on account 
of his brother, and transfers to that estate the benefit, if recovery is 
had. 

Was it not the duty of D. Williams & Company to have accoun- 
ted for the possession of the check of William C. Miller, and to have 
shown on what account they received the money? Yet they do not 
do so. Their own books are produced in evidence, yet D. Williains 
trumps up acock and bull story, attempting to show that the money 
they got credit for was sent by private hand! Can any man doubt 
that this check took $550 from William C. Miller’s credit in bank, 
and transferred it to D. Williams & Company? Surely no man 
‘ean be so blind as not tosce that. If then D. Williams & Company 
did send money by Dr. Pettus, it was different money from this, anc 
if they have not credit for it in bank, it only proves their right of ac- 
tion against the bank. 

Finally, 1 contend, that John Miller, in his lifetime, and John C. 
McGehee his administrator, since his death, have had such a vested 
interest in William C. Miller’s testimony, as utierly prevented him 
from rendering himself incompetent by subsequent interest. Budd’s 
testimony shows that the imputed interest did not arise until after 
revival of suit in name of administrator of John Miller. 

Now the authorities on this head are plain and abundant from the 
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oldest times, and yet recognized in these days. Skinner Rep. 586. 
1 Greenleaf on Evid, 204-462. Cowper 736. 3D. & E. 27.— 
3 Levinz 152. 3 Connecticut 267. 2 Dev. 187. 

See also 1 Cooke’s Rep. 115. 


McCants, in reply: 


It is contended that plaintiff has a vested interest in the testimony 
of the witness Miller. But it is sufficient to reply that plaintiff him- 
self disavows this interest by refusing to conduct the suit. 

It is also contended that the liability to civil suit does not exoner- 
ate witness. But witness does not claimexemption. On the contra- 
ry, he labors anxiously to press his testimony into the cause. The 
cases cited on this point belong to a different rule of evidence from 
the one under consideration, When witness says his answer would 
criminate him he shall not be compelled to answer. 

It is also contended that an honorary obligation does not dis- 
qualify. 

But in this case witness engaged to pay the costs, for without 
it the suit would have fallen to the ground. The case of Gilpin vs. 
Vincent is a fair instance of honorary liability, and is very different 
from the present one. 

The defendants in error rely also on the customs of banks and 
merchants in relation to interest of cash and checks. 

Sut defendants have fully accounted for their credit of $550, on 
the 13th of March, 1848, in the bank, by the testimony of Pettus, 
the entry of Rouquie dated 12th March, 1838, by the pass book cred- 
iting cash, &c. Besides the general customs of banks and mev- 
chants are different, and in this case afford no ground of infer- 
ence. 

The case of Elizabeth Miller is deemed to stand on the same 
grounds, and the same viewsare offered in that case. Besides plain- 
tiff cannot contradict his own witness as is attempted in this case. 


Dovetas, Chief Justice, delivered the following opinion : 


This is an action of assumpsit instituted by John Miller in his life- 
time against Darius Williams and John A. Craig to recover a sum 
of money alleged to have been over paid to them and money paid 
them by mistake. The declaration contains counts for work and 
labor and for an account stated and common money counts. 
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Plea non assumpsit, upon which issue was joined and upon the 
trial of that issue there was a verdict and judgment for the plaintiff 
(in whose name the suit had been revived by scire facias before the 
trial) for the sum of $574 17. And the plaintiffs in error now 
seek to reverse the judgment upon the following grounds which 
they have assigned as error to wit: That the testimony of William 
C. Miller, a witness examined in behalf of the plaintiff in the action 
below, was not admissible by the law of the land, for that the said 
witness was interested in the said cause and the event thereof, as © 
appears by the record and proceedings of said cause, and by the tes- 
timony made a part of said record. And also there is error in this, 
that the judgment aforesaid by the record aforesaid appears to have 
been given for the said John C. McGehee, Administrator of John Mil- 
ler, against Darius Williams and John A. Craig Merchants, &c., 
whereas by the laws of the land the said judgment ought to have been 
given for the said Darius Williams and John A. Craig against the 
said John C. McGehee, Administrator as aforesaid. 

The whole question depends upon the fact whether the record 
shows that the said William C. Miller was so situated that he would 
either gain or loose by the direct legal operation and effect of the 
judgment in this case, or that the record will be legal evidence for 
or against him in some other action. It must be a certain, present, 
vesied interest, and not remote or contingent. Ifthe interest is of a 
doubtful nature it goes to the credit of the witness and not to his 
competency. Being always presumed to be competent, the burden 
of proof ison the objecting party to sustain his exception to the com- 
petency, and if he fails satisfactorily to establish it, witness must be 
sworn. 1 Greenleaf’s Ey. 458. 

Having premised thus much, we proceed to examine the question 
presented, and to test it by the record. 

The deposition of William C. Miller was taken by the plaintiff in 
the Court below and offered in evidence at the trial, when it was ob- 
jected to by the Attorney for the defendants, but his objection was 
overruled and the deposition was permitted to go to the jury; to 
which the defendant excepted and the deposition is set out in a bill 
of exceptions which constitutes a part of the record in this case and 
proves in substance, that in the year 1838 he was agent of the said 
John Miller and also one Elizabeth Miller. That his power from John 
Miller was both by parol and in writing. That John Miller was the 
agent of Elizabeth Miller and being his (John Miller’s) acknowledg- 
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ed agent, he (William C. Miller) acted for both and his agency was 
always admitted. That he settled accounts, made payments and 
performed like services for both John Miller and Elizabeth Miller.— 
That on the 12th day of March, 1838, he settled accounts for both 
John Miller and Elizabeth Miller with the defendants. That he on 
that day gave to Darius Williams a check for $550 on the Union 
Bank of Florida being the supposed amount of his account against 
John Miller and Elizabeth Miller. That he gave the check to Darius 
Williams ina room he occupied at Brown’s Hotel in Tallahassee. 
That there was no one present but Darius Williams and himself. 
That when he gave the check to Darius Williams at Tallahassee he 
had not the two accounts with him, but had the amount (as well as 
the witness could recollect) on a list, and he proposed when witness 
next went to Monticello to have them made out and the surplus or 
deficiency of the check for the su pposed amount settled at the same 
time. Shortly afterwards the two accounts were as well as he 
(witness) recollects receipted and on his (witness,) return to Talla- 
hassee they were left with other papers and never afterwards could 
be found. That he witness never had the least business transaction 
with Darius Williams at any time on hisown account. That he never 
sold a check to the defendant or any one else in his life. ‘That some 
time after the date of the check his brother John Miller asked him 
why he had not paid Darius Williams and that he stated to his 
brother that he had. That his brother then said Darius Williams de- 
manded payment of him for both of the accounts and he had settled 
them. That the witness afterwards called on Darius Williams 
knowing there was an error in the business and on reference to his 
cash book found the amount of the check properly debited, but no 
credit carried to accounts of John and Elizabeth Miller. On his 
cross examination he was asked the direct question “ are you or not 
interested in the event of this suit,’ to which he answered I do not 
believe myself to be legally interested in the suit. Again he was 
asked “are you not responsible for costs, attorney’s fees, or any of 
the expenses connected with these suits.” To which he answered 
the suit was brought in my brother’s name; since his death I under- 
stood that the Administrator of his estate had refused to become res- 
ponsible for attorneys fees or any incidental expenses. I have there- 
fore for the benefit of the estate of John Miller assumed the expen- 
ses, although | do not consider myself legally bound for them. The 
witness was shown the check and recognised it. It is as follows. 
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Tallahassee, March 13th, 1838. 
$550. Cashier of the Union Bank of Florida pay to D. Williams 
& Co. or bearer Five hundred and fifty dollars. 

In pencil (at Cr. D. Williams & Co.) W.C. Mitter. 

William Budd, a witness introduced by the plaintiff to explain the 
testimony of William C. Miller, testified that he was Clerk of the 
Superior Court of the Middle District of Florida for Jefferson County, 
at the time of the institution of this suit and at the death of the 
original plaintiff. That after the issuing of the scire facias to revive 
said suit William C. Miller the witness verbally stated that he would 
pay the expenses of the suit, meaning the costs of the Court as wit- 
ness understood, but said William C. Miller did not enter into any 
written agreement. There was ill feeling between said William 
C. Miller and the Administrator of John Miller, and said William 
C. Miller said he heard that said Administrator had refused to be- 
come responsible for the costs. But this was after the suit had been 
revived in the name of the Administrator and after costs had been 
incurred. ‘The plaintiff’s attorneys without objection and with 
consent of defendant’s attorney then stated as evidence before the 
Court, that William C. Miller had entered into no engagement with 
them to pay attorney’s fees or any other expenses and was not bound 
for any part. The deposition of Henry L. Rutgers was also offered 
by the plaintiff’s counsel, which was read tothe jury and proves in 
substance that he had known the parties for at least seven years ; 
that he was paying and receiving teller of the Union Bank of Florida 
in the month of March, 1838. That Darius Williams & Co., had 
an account with that Bank before and after that date, that on the 
13th day of March, 1838, Darius Williams & Co., deposited a check 
in bank to their credit for five hundred and fifty dollars. ‘Check 
D. Williams &. Co., $550,” in my own hand writing (said the 
witness) is the form of theentry. ‘That on the same day a check of 
$550 was debited to the account of William C. Miller, and a simi- 
lar amount was credited to the defendants. The entry in the 
Ledger is “W.C. Miller, March 13th, 1838, by cash $550” and in 
Walter Veitch’s hand writing. Said Veitch is dead. The form of 
the entry in the cash book of the bank is “ D. Williams & Co. 13th 
March, 1838, credited by $550,” and on the same day W. C. Miller 
debited with $550 all in the same hand writing of Walter Veitch 
the book keeper of the Bank since deceased. ‘There is no other of 
like amount of that date. 
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The plaintiff’s counsel then gave in evidence the admission of the 
defendant that John Miller’s account of 332 23-100 was paid to 
said defendants on the 19th of February, 1838, said account was 
paid by John Miller in person. 

The defendant by his counsel to sustain the issue on his part then 
offered Dr. John G. Pettus who deposed and said—that in the Spring 
of 1838 he carried from Monticello to Tallahassee a sum of money, 
it was $500 to be deposited in the Union Bank of Florida in favor of 
Darius Williams & Co. ‘That said money was handed to him in 
Monticello by Darius Williams the defendant. That he left Monticello 
on one day and on the next deposited said money in said Bank and 
then returned to Monticello on the same day of making said deposite. 
That he left Darius Williams in Monticello and on his return saw 
him still at Monticello; it was inthe Spring; it was about. March ; he 
says he never carried down money but once for said Williams; it 
was about $500; it was not as late as May; the sum was $500. 

Defendants counsel then offered William Budd who deposed and 
said that he knew Gabriel Rouquie—he was dead—he was a clerk 
for Darius Williams & Co. Knew his hand writing. Defendants 
counsel then showed said witness a book of accounts of said Darius 
Williams & Co. and an entry in the same thus “1838, March 12, 
Union Bank deposite sent by Dr. Pettus, $550.” Witness 
stated it was the hand writing of the said Gabriel Rouquie. Witness 
further said he had been a merchant. It was not usual to make 
such entries of deposites of cash. 

Defendants counsel then offered and read the deposition of Henry 
L. Rutgers in which he testified (in substance) that he was well 
acquainted with Walter Veitch during his life. He held the office 
of book keeper in the Union Bank of Florida. Heis dead. That he 
(witness) is well acquainted with said Veitch’s hand writing and 
that the entry in the annexed Bank Book marked A, of the 18th 
March, 1838, is in the hand writing of said Veitch. This entry is 
on page 9, and is as follows, “ March 13th, 1838, cash $550.” 
That the Bank Book referred to is the regular pass book of the 
defendants with the Union Bank. ‘That the pass books are gener- 
ally in the hands of the depositors. When a deposite is made if the 
book is handed to the Teller he makes the entry ; if not, when the 
book is written up or balanced the book keeper makes the entry 
from the books of the bank.. Ido not think (said the witness) that 


the entries were always made on the pass book at the time of deposi. 
9 ; 
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ting, for on page five you will perceive that the entries run thus 
April, May, March and April, 1837, which show conclusively that 
the entries were not always made in the pass book at the time of 
depositing but afterwards when the bank book was written up or 
balanced. ‘The witness said further that there was no other entry 
on the books of the bank on the 13th March, 1838, to the credit of 
defendants. 

The defendant then offered and read the entry in pass book A 
above referred to in said deposition thus “1838, March 13th, cash 
$550.” The defendants counsel then offered the admission in re- 
lation to the two accounts referred to by William C. Miller in his 
deposition, one for $332 20-100 and the other $181 13. That the 
_ former was paid in February, 1838, and the latter in July of the same 
year. Here the evidence closed and we deem it proper to say that 
we have made this full statement of it, not so much because we 
deemed it necessary to a decision of the questions presented for our 
consideration as for the satisfaction of the parties and especially of 
the plaintiffs in error and their counsel who brought this case up and 
so zealously and ably argued it here, and because he assumed the 
position in argument though he has not assigned it aserror: “If 
we admit the testimony of William C. Miller it proves that the 
witness’ own money and not that of the plaintiff’s was paid to the 
defendants, and in a sum different from the accounts of John and 
Elizabeth Miller, and that to enable the plaintiff to recover he must 
prove that it was his own money that was paid.”’ 

Jt seemed proper therefore that we should set out the evidence 
very much at length in order that by a comparison of the whole it 
might be seen whether that is the correct view of the matter or not; 
for notwithstanding it might seem from the testimony of William C. 
Miller himself that the money paid was his own, yet that might be 
explained by other parts of the testimony and the money shown to be 
that of his principals (John and Elizabeth Miller.) And here we 
may be permitted to remark, “en passant,”’ that if the money was his 
own, he shows himself in regard to it a most disinterested witness, as 
he comes to testify most strongly against his own interest, and it 
can hardly be supposed that if the money had been his own he would 
thus without objection have yielded all claim to it in favor of his 
brother’s estate, and it is difficult too to account for the question by 
John Miller to the witness, ‘Why he had not paid Darius Wil- 
liams,” but upon the supposition that he (the witness) had funds of 
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John Miller in his hands wherewith to pay his account due Wil- 
liams. And if it had been otherwise, and William C. Miller paid 
his own money, it would have been quite natural that some explana- 
tion should have taken place between them on the subject when 
William C. Miller told his brother that he had paid the account of 
Williams againsthim. Had it been clearly and conclusively shown 
by undoubted and unrebutted proof that the money paid to the de- 
fendants was the money of the witness William C. Miller, it would 
perhaps have been our duty to reverse this judgment for that cause, 
although it was not assigned for error, for the rule of law upon this 
subject as stated by counsel for the pluintiff’s in error, seems to be 
well sustained by authority. Moore vs. Pyrke, 11 East. Reps. 52. 
Archbold’s Nisi Prius, 186. Bradshaw vs. Bradshaw, 11 Law 
Journal, 5. 

The count tor money paid cannot be maintained, (said Parke, J., 
Power vs. Butcher, 10 B. & C., 310,) without proving actual pay- 
ment. 

But it has not been thus shown; and in regard to this question, as 
well as of all others that arise out of the discrepancies and seeming 
contradictions in the testimony, it is sufficient to observe, that they 
were matters peculiarly proper for the consideration and decision of 
the jury to whom they were submitted, and whose verdict upon 
them should not be lightly disturbed by this Court. 

We proceed, therefore, to the errors assigned, or rather the error. 
The only question presented by the assignment of errors for our 
consideration, to wit: was the witness, William C. Miller, when he 
testified in the cause interested therein, or in the event thereof? be- 
ing embraced in the first error assigned. 

It is contended that the plaintiii had refused to conduct the suit 
and that in consequence thereof the witness had assumed the pay- 
ment of the costs, but it does not appear that he had entered into any 
specific engagement with any one, or madé any stipulation by 
which he was legally bound to pay them. There isno proof that 
he had spoken to any body on the subject except William Budd the 
Clerk of the Court and he does not say that William C. Miller made 
any direct or express promise even to him, to pay them. His lan- 
guage is ‘William C. Miller the witnessstated verbally that he would 
pay the expenses of the suit meaning the costs of the court as he un- 
derstood.’ This does not impgrt any specific engagement. If any such 
had been made with Mr. Budd it is presumable that he would have 
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understood the terms of it more definitely. Nor is there any 
evidence that the plaintiff had refused to conduct the suit, on the 
contrary the evidence appears to show pretty clearly that he was 
prosecuting it. Mr. Budd states that the suit had been revived and 
costs incurred before the statement was made by William C. Miller 
that he would pay the expenses and the record shows that he con- 
tinued to prosecute it. ‘The statement of the witness Miller to Mr. 
Budd seems therefore to have been made under a misapprehension 
of the facts in relation to that matter, and the attorneys for the 
plaintiff state expressly that he, William C. Miller, entered into no 
engagement with them to pay attorney's fees or any other expenses, 
and was not bound for any part. And it must be recollected that 


“upon his cross examination he was expressly asked “are you not 


interested in the event of this suit,” and that he answered “I do not 
believe myself to be legally interested in the suit.” In reply to 
another question however he said “I have for the benefit of the 
estate of John Miller assumed the expenses although I do not con- 
sider myself legally bound for them.” He was evidently referring 
to what he had said in the hearing of Mr. Budd, for he states almost 
word for word what Mr. Budd testified that he had said upon that 
occasion. That he took the correct view of his legal rights so far 
as they are disclosed by the record in relation to this matter we 
have no doubt, and if any obligation rested upon him to pay, it was 
a mere honorary or moral one which did not render him incompe- 
tent, since the Court can never know whether the obligation thus 
set up as a ground of incomretency has any real existence in the 
mind of the witness. Bent vs. Baker, 42 Law Lib. page, 99. 4 Ser- 
gent & Rawle, 226. Gilpin vs. Vincent, 9 John. 220. Moore rs. 
Hitchcock, 4 Wendel!,.297. Such an obligation is in general of a 
nature so uncertain and variable, that it cannot safely be recognized 
in courts of justice asa motive for conduct, and besides where the 
sense of honor is so strong and binding as to influence a witness 
against his interest, it must be unnecessary to reject him, as the same 
principle which would induce him to pay the costs would oblige him 
in giving his evidence, to speak only the truth. 1 Phillip’s Ev. 54. 

The tendency of the present age, is to allow objections to be taken 
rather to the credibility than to the competency, and competency is 
always presumed until the contrary is established. 2 Stevens, 
Nisi Pr. 1727. The ends of justice are most effectually attained 
by a full and complete investigation of the subject in dispute, and 
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unless the objection to the witness is strictly a legal objection he 
will be admitted to give evidence. 1 Phillip’s Ev. 54. It is not an 
objection to the competency of a witness that he has wishes or a 
strong bias on the subject matter of the suit, or that he expects 
some benefit from the result of the trial. 1 Phill. Ev. 47. Stewart 
vs. Kip., 5 John. Reps. 256. Such circumstances may influence his 
mind and affect his credibility, they are therefore open to observa- 
tion and ought to be carefully weighed by the jury, who are to de- 
termine what dependence they can place upon his testimony, but 
they will not render him incompetent. Miles vs. O’Hara, 1 Sergeant 
and Rawle 32. PBoulden vs. Hebert, 17 Sergeant & Rawle, 312.— 
Griswold vs. Ledewick, 1 Wendell 126. So far therefore as re- 
gards any liagility to the payment of costs in this case arising.from® 
the supposed assumption of, or agreement by the wiiness, William 
C. Miller, to pay them, there is nothing to affect his competency. 

But it is insisted by the attorney for the plaintif in error on the 
argument of this cause that if William C. Milier had the money of 
his principal and paid it, a recovery in this case would entitle him 
toa credit, with his principal, but he was equally entitled in that 
case to the credit without such reeovery. It was the payment of the 
money that entitled him to the credit and not the recovery. 

It was also suggested that if he paid his own money a recove ry in 
this suit would also entitle him to such credit, to which (if he paid 
it on the request of John Miller) the same answer may be given, but 
if he paid it voluntarily without such request he would not have any 
legal claim on John Miller or his estate for the amount, for one man 
cannot thus make another his debtor against his will or without his 
consent. Stokes vs. Lewis, 1 Term Rep. 20. 1 Saund. Reps. 264, 
n. Per Lord Kenyon, Exall vs. Patridge,.8 Term Reps., 310.— 
Cummings vs. Forrester, 1 Maule and Sel. 500.‘ No man can by 
a voluntary payment of the debt of another make himself that mans 
ereditor and recover from him the amount of the debt so paid.”— 
Lord Kenyon, Chief Justice, Child vs. Morley, 8 Term Reps., 613. 
Lightfoot vs. Creed, 8 Taunt. 268, (4 Eng. C. L. 100.) 

But with respect to both these maiters it is proper to remark that 
this transaction occurred in 1838 more than seven years before the 
deposition of the said William C. Miller above mentioned was taken, 
and that if he ever had any claim upon or right to a credit with the 
said John Miller, or if said John Miller ever had any claim on him 
on account of the money alleged by the witness. William C, Miller, to 
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have been paid to the defendants in this case, such claims were barred 
by the statute of limitation at the expiration of five years from the time 
when the payment was made, and consequently the interest of the 
witness at the time when his deposition was taken was not that cer- 
tain, present, vested interest, which we have seen is necessary to 
render a witness incompetent, but had by lapse of time become re- 
mote, contingent, and ot a doubtful nature—an interest which goes to 
the credit of the witness, and not to his competency. 1 Greenleaf’s 
Evidence 453. Dudley vs. Balles, 24 Wendell’s Reps., 367 to 370 
(and authorities there cited,) Cutter vs. Rathburn, 3 Hill’s N. Y. 
Reps. 577 to 581. Even if it were doubtful upon the cases say the 
Court in 24 Wendell 371, and in 3 Hill 581, we ought to decide in 
favor of the competency. 

And besides if money has been overpaid by a servant or agent or 
paid by mistake, he is a competent witness for his principal in an 
action to recover it back. 1 Phillip’s Ev. 129—139. Martin vs. 
Howell, 1 Strange 647. Baker vs. Macrac, 3 Camp. 144. United 
States Bank vs. Stearnes, 15 Wendell 314. Franklin Bank vs. Free- 
man, 16 Pick. 528,529,534. 2John. Reps.189. 1 John. C. 408. 

It is (said the Court in the case of Siafford Bank vs. Cornell, 1 N. 
Hamp. Rep., 192,) the constant practice to admit agents to be witnes- 
ses for their principals without a release although their evidence may 
tend to discharge themselves. 

Again it has been contended that “ Wm. C. Miller’s testimony if 
admitted was overbalanced by the testimony of Pettus, the entry of 
Rouquie, the pass books, the evidence of John Miller in paying the 
account of Elizabeth Miller after being informed of the pretended 
payment of Wm. C. Miller, and by the inconsistency of Miller’s tes- 
timony with the circumstances arising in the case and his improbable 
explanation of the loss of the accounts and receipts.” All these 
we repeat were matters for the jury to whom they were submitted, 
and are not matters proper for the investigation and determination of 
this Court, and we could not determine them without invading the 
undeniable and exclusive prerogative of the jury, viz: The right 
of deciding on all matters of fact as to which contradictory evidence 
may be adduced. 7 Harr. and John. 294. 

Upon a full and thorough examination of the record and proceed- 
ings in this case, we are of opinion that they contain no error. 

The judgment ofthe Court below is therefore affirmed. 

Per curiam. 
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Darius Witiiyms AND Jonn A. Crate, vs. EvizapetH MILier. 
Error to the: Jefferson Circuit Court. 


Per Curiam :—This case depends to a certain extent upon the 
same principles involved in the case of Darius Williams and John 
A. Craig vs. John C. McGehee, administrator, &c., of John Miller 
deceased, which has, just now been decided. It was argued and 
submitted together with that case, and it was understood would share 
the same fate. 

The judgment of the Court below is therefore affirmed. 





Joun Dor, on pEMISE oF FLoRENTIO ComMyNs, ET AL., vs. WILLIAM 
K. Latimer, TENANT, &c. 


Where a concession of land in 1817 by the Spanish authorities of West Florida 
was made “ subject to the conditions prescribed in the regulations of 17th 
July, 1799°—and the decree of concession concluded with an order “ that 
the land be surveyed and marked by the surveyor, to be submitted to the 
superior authority—-costs to be taxed”---and no further steps appeared to 
have been taken to comply with the conditions or to complete the grant, 
anterior to the cession of the Floridas by Spain to the United States--- 
Held, that such concession is not evidence of title. 


A government or individual who makes a grant of land upon a condition pre- 
cedent, may waive or dispense with a compliance therewith, so long as it, 
or he holds the reversion; but when it, or he conveys that reversionary 
intercst, the right to do so ccases. 


A grant of land, by the description of “ the tract of land at the point of the 
Flag Staff,’ and without any further designation, to give a place of begin. 
ning for a survey, is void, for being so uncertain that locality cannot be 
given to the land. 


Writ of Error to Escambia Circuit Court. 


The case is stated in the opinion of the Court. 
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Anderson, for Plaintif— in error: 


The evidence proposed to be offered to the jury, and which the 
Court below ruled out, was opposed upon the following grounds: 

1. The incapacity of Masot, the Governor of West Florida, to 
make a valid grant. 

To this objection it is replied, that the Supreme Court of the U. 
S. have decided in the casesof Sanlard, (4 Peters Rep.) Arredondo, 
(6 Peters Rep.,) Clark, (3 Peters Rep.,) Mitchell, (9 Peters Rep.,) 
and others, that upon the production of a grant the presumption of 
law arises that there was full authority to make it, unless the contra- 
ry be shown. By the comity of nations the tribunals of all Coun- 
tries are to presume that every public officer of a foreign Govern- 
ment acts within the legitimate sphere of bis duty till the contrary 
be shown. 

In thie absence of the Intendant, the Governor was the highest 
officer. 

Intendant Cabannos left the Country in 1815, and there was no 
officer of that grade in West Florida afterwards. The grant in 
question was made in 1817. The authority quoted from 8th Peters 
is not applicable tothe then condition of West Florida. As proof of 
this, see testimony of Caro as to 81 grants made by Gov. Masot, 
having been confirmed by the U. S. Commissioners. 

Grants made by the Governors of East Florida in the absence 
of higher authority, acknowledged as sufficient. U.S. vs. Perch- 
man, 7 Peters. U.S. vs. Fernandez, 10 Peters. U.S. vs. Lequi, 
10 P. R. U.S. vs. Chaires, 10 Peters. U. 8. vs. Leton, 10 
Peters. 

2. The evidence was opposed on the ground that the grant wanted 

finality, and was only preliminary to a complete title. 

This objection is met by the terms of the grant itself. Governor 
Masot,says: “The 800 arpens of land are hereby granted to the 
said Francisco Rocheblave,” &c. ‘The word hereby imports that the 
act then done by the Governor conveyed a consummate title. 

See the evidence of Caro as to similar grants, and the cases above 
cited as to similar grants in Kast Florida. ‘ 

3. The evidence was opposed on the ground that the grant wanted 
sufficient certainty. 

The tract of land in question is designated in the papers as “ The 
tract commonly known by (as) the Point of the Flag Staff.’ It 
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might have been made sufficiently certain by other evidence, if the 
rejected evidence had goneto the jury as afoundation. The les- 
sors might have proved possession in their ancestors. Though 800 
arpens are sued for, and the whole might not have been recovered 
for want of asurvey. The plaintiff in ejectment might recover a 
part of what is described in his declaration. 

Lessee of Patton vs. Cooper, 1 Cooke’s Rep., 133. The right 
of possession to the point of the Flag Staff, is distinct from the right 
of possession to 800 arpens of land—the former needed no survey 
to be rendered certain. It was error to deprive the plaintiff of the 
additional evidence. 

4. It is objected in the arguments of defendant’s counsel, that 
there was no evidence of a compliance with the regulations of 
Morales. 

It is only necessary to reply to this, that the question does not 
arise upon the exceptions, it was a question for the jury. 

5. It is objected lastly that the evidence of Rocheblave’s title 
was not evidence of the title of the lessors. 

It is not pretended that it was in itself—it was offered as a link in 
the chain. Francisco Rocheblave was the ancestor of the lessors 
as would have been proved to the jury, had not the plaintiff been 
arrested in making out his case by the Court in rejecting the foun- 
dation of his title. 


Yonge, for Defendant in Error : 


I. That the Court properly ruled out the answer of Caro to ques- 
tion as stated in the first exception, as well for the reason there stated 
to wit: That it was not the best evidence of which the case in its 
nature was susceptible, (Greenleaf ’s Evidence, 93,) as for the fur- 
ther reason that it was immaterial to the issue, if nothing did appear 
upon the records of his office that showed that the Spanish Authori- 
ties did not require the performance of conditions of land grants, 
that fact was not material to the issue. And it was immaterial for 
two reasons. First. The absence of such record would not prove 
that they did not require performance of such conditions, for there 
wasno reason that the records of his office, should show anything 
about it. And secondly, it was immaterial. because ifthe Spanish 
Authorities chose in their munificence to dispense with the perfor- 
mance of conditions of such grants, it was as a boon to the grantee. 

10 
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The. United States by their treaty with Spain contracted that “ all 
grants of land made before the 24th January, 1818, by his Catholic 
Majesty or by his lawful authorities in said territories ceded by his 
Majesty, shall be ratified and confirmed to the persons in possession 
of them to the same extent, that the same grants would be valid, if 
the territories had remained under the dominion of his Catholic 
Majesty.”’ It is clear that this and all conditional grants would not 
have been valid under the dominion of his Catholic Majesty, until 
the conditions had been performed or dispensed with, and the United 
States did not agree to dispense with conditions. 

I]. In ruling that the paper writing purporting to be a grant from 
Governor Masot to Rocheblave, should not be permitted to go to the 
jury as evidence of title, the Court decided rightly for the following 
reasons : 

Ist. That the grant, if grant it be, is void for uncertainty. 4 
Bacon’s Abridgement, Title Grant. 

It is essential to the validity of a grant, that the thing granted be 
so described as to be capable of being distinguished from other 
things of the same kind, or be capable of being ascertained by 
extraneous testimony. Buyck et al. vs. U.S., 15th Peters, 223, 
224, 225. O’Harra’s case, 15th Peters, 281, 282, 283. Deles- 
pine’s case, 15th Peters, 319. 

The sheriff would not know what lands to deliver into the pos- 
session of the plaintiff, should he recover judgment and obtain his 
writ of possession. 


III. The paper purporting to be a grant, is not a grant that con- 
veys any legal title, but isonly a preliminary step towards procuring 
a final and complete title. See Regulations of Morales, 2 White, 
235, Art. 4, 15, 16, & 18. 

“The word grant may comprehend both the incipient and com- 
plete title.” U.S. vs. Clarke, 8th Peters, 450. 

IV. The power of granting lands was not vested in the Govern- 
or of West Florida at the time this grant was made, but in the 
Intendant. United States vs. Clarke, 8th Peters, 451 &4452. 

V. The grant is void, for the reason that the conditions which at- 
tached to it, by the operation of the regulations of Morales, under 
which it was made, have not been shown to have been complied 
with. Buyck’s case, 15 Peters, 222. O’Ilarra’s case, 15 Peters, 
281, 282. 
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VI. Grant void for want of survey. U.S. vs. Miranda, 16th 
Peters, 156. 

VII. Thetitle claimed is at best but an equitable one, and though 
it presents such a case as the Court established for the purpose of 
adjudicating land claims growing out of Spanish grants might pos- 
sibly recognise, still there is shown no legal title, and ejectment 
cannot be sustained on an equitable title. Swayze and wife vs. 
Burke, et al., 12 Peters, 23. 








VIII. No deraignment of title from the grantee to the lessor of 
plaintiff. 

“ Person who is supposed to have demised the premises must be 
shown to have had a legal power to demise.”” 12 Johns., 185. 


Dove tas, Chief Justice, delivered the following : 


This is an action of ejectment, instituted by the plaintiffs in the 
Circuit Court of Escambia County, against William K. Latimer, 


“tenant in possession, to recover a tract of land claimed under a 


concession alleged to have been made by Masot, Governor pro tem. 
of the Province of West Florida, to one Francisco Rocheblave, 
on the 25th day of November, 1817. The declaration, notice, 
consent rule, and plea, (upon which issue was joined,) are in the 
usual form. At the last November term of that Court, the cause 
came on for trial, and the issue was submitted to a jury, who 
returned a verdict for the defendant, upon which verdict a judg- 
ment was duly entered, upon which this writ of error is prosecuted. 

The following bill of exceptions is set out in the record, upon 
which all the errors complained of in this case are assigned, viz: 

Be it remembered, that, on the trial of this case of John Doe o1 
the demise of Florentio T. Commyns, vs. William K. Latimer, the 
plaintiffs offered in evidence of their title to the premises in con- 
troversy a paper writing, of which the following was proved to be 
a truc translation, to wit : 

PETITION. 

To His Excellency, the Governor and sub-delegate of Royal Finance: 

Francisco Rocheblave, an inhabitant of this town, with due 
respect, says: that being desirous to make an establishment, 
and knowing that the tract of land commonly known by the point 
of the Flag Staffis vacant, he humbly entreats your Excellency 
that you have the goodness to grant him eight hundred arpens in 
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the place described above, a favor which he hopes to receive from 
the equity of your Excellency. 








[Signed, } FRANCISCO ROCHEBLAVE. 
Pensacoia, November 13th, 1817. 
DECREE. 


PensacoLa, November 24, 1817. 

Let the Surveyor General report whether the lands prayed for by 
the petitioner are vacant, and of the Royal Domain ; and if being 
such, let this pass to the view of the Seignor Fiscal of Royal Fi- 
nance. 

[Signed,] MASOT. 
[Countersigned, ] JOSE CEVALLOS. 
SURVEYOR’S REPORT. 
To His Excellency, the Governor and sub-delegate : 

The tract of land prayed for by the petitioner at the point of the 
Flag Staff is vacant, and there is no difficulty that it should be 
granted to him—nevertheless, your Excellency will decide as you 
may think proper. 

[Signed, ] PEDRO REGGIO. 

Pensacota, November 23d, 1817. 

FISCAL’S OPINION. 

The Fiscal of Royal Treasury, having seen the petition of Fran- 
cisco Rocheblave, praying for eight hundred arpens of land at the 
place indicated, and for the purpose expressed by him, the same 
being vacant, according to the report of the Surveyor, Pedro Reggio, 
says that your Excellency may, if you think proper, grant him the 
tract of land of eight hundred arpens in the spot designated, the 
Fiscal considering him provided with sufficient means for the under- 
taking as it required, remaining subject to the conditions prescribed 
in the regulations of 17th July, 1799, and that he shall not alien it 
to any foreigner, conformable to justice which he asked. 


[Signed, ] MANUEL ARMIREZ. 
PensacoLa, November 24, 1817. 
NOTIFICATION. 


On the same day we made it known to Francisco Rocheblave, 
which we certify. 
[Signed, } LAUSA, 
[Signed, ] CEVALLOS. 


On the same month and year, before Jose Masot, Governor pro. 
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dem., for the Pains of West Florida, ona sub- delegate of Royal 
Treasury in the same, personally appeared Francisco Rocheblave, 
for the purpose of taking the oath required by the preceding Fis- 
cal’s opinion, and having done so in a legal manner, said that the 
tract of land which he solicits he wants for himself—that no for- 
eigner has any share in his solicitation, and less will he alienate it 
to any such persons. He declares that the above statement is the 
truth under the oath he has taken and signed it with his honor, and 
we the assistant witnesses, to which we certify. 
[Signed, ] FRANCISCO ROCHEBLAVE, 
DOMINGO LAUSA, 
JOSE CEVALLOS. 
DECREE OF CONCESSION. 


Pensacoia, 25th November, 1817. 
In consequence of the report of the Surveyor appointed, that the 
land solicited by the petitioner is vacant, and of the Royal Domain, 
he having also taken the oath required by his Honor the Fiscal 
of Royal Treasury, the eight hundred arpens of land are hereby 
granted to the said Francisco Rocheblave in the spot designated. 
Let them be surveyed and marked out by the Surveyor, to be sub- 
mitted to the superior authority. Costs to be taxed. 
[Signed, ] MASOT, 
DOMINGO LAUSA, 
JOSE CEVALLOS. 


Jose E. Caro was then sworn, and said that he was well ac- 
quainted with the hand-writing of Masot, Governor, and sub-delegate 
of Royal Finance of West Florida, whose name is affixed to said 
paper writing, and of Manuel Armirez, Fiscal of the Royal 
Treasury, and of Cevallos and Lausa, witnesses of assistance, 
having often seen them write, and that he believes the signatures of 
the same to be genuine ; but that he is not acquainted with the 
hand-writing of Pedro Reggio, Deputy Surveyor, never having 
seen him write, but that he has seen his name affixed to a great 
number of grants, afterwards approved by the United States Land 
Commissioners, and that this signature resembles all the others, and 
he therefore believes this to be his genuine signature. Deponent 
further says that Intendant Morales left in 1813, and that Cobannos 
Was appointed in his stead, who also left here in 1815, after which 
time there was no officer here answering to that of Intendant. That 
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the power to sell lots was in 1813 vested in the Cabildo, and that 
Governor Masot made some eighty grants of land similar in form 
to the grant above set forth; that, at the time this grant is dated, 
there was no Intendant, but there was one in Havana, who ratified 
and confirmed two grants made by Masot for large grants of land— 
one of 7,000 arpens, and one for 3,500. Pedro Reggio was Deputy 
Surveyor, and received his appointment from the principal surveyor, 
who resided in Havana; that, when Morales was here, in him was ' 
vested the sole power of granting land, and this grant is in the 
same form with the others made by Masot. 

The plaintiff further asked said witness if it was customary after 
1813 for the Spanish Government to grant complete title to lands, 
without requiring proof of the performance of conditions of culti- 
vation and habitation? The witness answered that there was nothing 
in the records of his office, that shewed that the Spanish authorities 
in a single instance required compliance with the conditions. 

The Court ruled out this answer, on the ground that the record 
must be produced, it being the highest evidence, to which decision 
the plaintiff excepts. 

The Court decided that the above paper writing should not be 


permitted to go to the jury as evidence of title, to which decision | 














































the plaintiff also excepts, and prays the Court to sign and seal this 
bill of exceptions, which is accordingly done. 

The following are the errors assigned : 

First. When the plaintiff on the trial of said cause asked the 
witness, Joseph E. Caro, if it was customary after 1813 for the 
Spanish Government to grant complete titles to lands, without 
requiring proof of performance of conditions of cultivation and 
habitation ; and the said witness answered, that there was nothing 
in the records of his office that showed that the Spanish authorities 
in a single instancé required compliance with the conditions. The 
Court ruled out the answer, on the ground that the record must be 
produced, being the highest evidence. 

Second. When the plaintiff offered as evidence of title of the 
lessor to the premises in controversy a paper writing, of which a 
true translation is set forth in said plaintiff’s bill of exceptions, and 
proved the same by the witness, Joseph E. Caro, as set forth in said 
bill of exceptions, the said Court decided that the said paper writing 
should not be permitted to go to the jury. 

In regard to the first error assigned, it may be remarked, that both 
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the question to, and the answer of the witness, appear to be wholly 
immaterial. There is nothing in the record to show that any appli- 
cation was made after the year 1813, to the Spanish authorities in 
the province of West Florida, by any one holding a conditional con- 
cession, for a real or complete title, or that the question in any way 
arose whether a title would be granted without a compliance with 
the conditions or not, nor does it appear that the witness, Mr. Caro, 
kept an office in which, if there was any record evidence that the 
Spanish authorities had required the performance of such conditions, 
such evidence might be supposed to exist. Had it been shewn, how- 
ever, that Mr. Caro was keeper of the Public Archives, and had 
charge of the records and documents left by the Spanish Govern- 
ment on the transfer of the province to the United States, which we 
think likely (from the shape of the question put to him by the plain- 
tiff,) was the fact, still the answer (which by-the-bye was not at all 
responsive to the question,) is wholly immaterial, because the ques- 
tion to be settled is not whether it was customary for the Spanish au- 
thorities in West Florida, after the year 1813, to require proof of 
cultivation and habitation before granting complete titles to land, but 
whether such proof was required by the laws, royal orders, and reg- 
ulations in force in the Province after that time on this subject. 

That a Government, or an individual, who makes a grant of land 
upon a condition precedent, may waive or dispense with a compli- 
ance therewith, and convey a full, absolute and complete title with- 
out a performance of it, so long as he holds the reversion, and the 
interest of no one else can be in anywise prejudiced by such convey- 
ance cannot be doubted. But when he conveys that reversionary 
interest to a third person, his right to do_so ceases. 

Here the Spanish Government had by the treaty of cession be- 
tween it and the United States of the 22d of February, 1819, trans- 
ferred its whole and entire interest inthe public domain in the Flori- 
das, including all such reversionary interests, to the latter. See U.S 
Statutes at Large, 258. And their interests, it is apprehended, are 
governed by laws, ordinances, and regulations referred to. ‘The 
Spanish authorities of the Province of West Florida, may have had 
very good reasons (or such asthey may have deemed good,) for re- 
laxing the rule or dispensing with a compliance with such conditions 
in individual instances, or indeed including a general class of claims 
which might not apply to this, and if they did, would not affect the legal 
question. ‘They mav have dispensed with a compliance with the 
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obnditicns, because the grantee had been enhetunate, or povhaps by 
some act of Providence may have been rendered unable to perform 
them, or because after the concession was made, the grantee had 
rendered some important services to the Government. Governor 
Kindelan relaxed the rule requiring performance of such conditions 
in East Florida in 1815, on account of Indian hostilities, so far as 
to grant absolute titles to settlers who had actually built houses and 
improved their lands, although the ten years settlement (then re- 
quired by the regulations of Governer White,) was not complete.— 
2 White’s New Rec., 288. See White’s regulations as to occupa- 
tion and cultivation. 

The relaxation of the rule by the Spanish authorities in certain 
cases for special reasons, would not and could not affect the general 
rule prescribed by the laws, ordinances, and regulations then in 
force. 

In the case of the United States vs. Kingsley, 12 Peters Rep., 
486, it was strongiy urged in behalf of the claimant, that no instance 
was known of lands so decreed having reverted to the class of pub- 
lic lands, for the non-performance of the conditions. This is like 
the negative testimony offered in the case before us. Here no proof 
of any such current of cases appears, or is shewn to have been of- 
fered, and afterthe year 1815, the Intendant, the superior authority to 
whom the process verbal was to be sent, and who alone it would seem 
had the right to dispense with performance of the conditions upon 
which a grant was made, did not as we are informed by the testi- 
mony of Mr. Caro, reside in the Province. 

The power to grant lands was in October, 1798, reconferred on 
the Intendant (from whom it seems to have been for atime with- 
drawn,) so far as respected Louisiana and West Florida, but this 
order did not extend to East Florida. There it remained with the 
Governor. ‘The United States vs.Clark, 8 Peters,452. And noth- 
ing is shewn or even suggested to take this case out of that rule.— 
Whether therefore ihe Court erred or not in ruling out this answer 
of the witness, Mr. Caro, it does not vary the case of the plaintiffs. 
They have sustained no injury by its rejection, and where a party 
has sustained no injury by the rejection of admissible testimony, he 
cannot avail himself of the mistake to reverse the judgment.— 
Smith vs. Ruecastle, 2 Halsted’s Rep., 357. Overby vs. Paine, 
3. J.J. Marsh. 717. Bosley rs. Chesapeake In. Co., 3 Gill and 
John., 450, 
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We proceed therefore to the discussion of the second error assigned 
which we think cannot be sustained for several reasons. The doc- 
ument the rejection of which is assigned for error, is called a Grant, 
which may comprehend both the incipient and the complete title.— 
The greater number of those in Florida appear to have been of the 
first description. Many of them contained conditions, on the per- 
formance of which the right to demand a complete title depended. 
The United States vs. Clark, 8 Peters, 450. The one now under 
consideration is of this description. It purports to have been made 
by Masot, Governor pro tem., of West Florida, and sub-delegate, &c. 
on the 25th day of November, 1817. At that time the regulations 
of Morales were in full force, and were the laws of the Province of 
West Florida on the subject of the graniing of land. Ibidem.— 
The first article of these regulations provided that to each newly 
arrived family (a chaque famille nouvelle,) who are possessed of the 
necessary qualifications to be admitted among the number of culti- 
vators of these Provinces, and who have obtained permission of the 
Government to establish themselves on a place which they may 
have chosen, there shall be granted, for once, if it is on the bank of 
the Mississippi, four, six or eight arpens in front on the river, by the 
ordinary depth of forty arpens, and if it is in any other place, the 
quantity which they shall be adjudged capable to cultivate, and 
which shall be deemed necessary for pasture of his beasts, in pro- 
portion, according to the number of which his family is composed, 
understanding that the concession is never to exceed eight hundred 
arpens. 2 White’s New Rec., 234. 

The report of the Fiscal in the case now before us, considering 
the petitioner provided with sufficient means for the undertaking re- 
quired, appears to have been made with an especial view to this, and 
to the 4th article, and the quantity of land in this concession is we 
sée extended to the maximum allowed to be granted. 

The fourth article of the regulations provides that “the new set- 
tlers who have obtained lands shall be equally obliged to clear and 
put into cultivation in the precise time of three years all the front of 
their concessions of the depth of at least two arpens in the penalty of 
having the lands granted remitted to the domain, if that condition was 
not complied with. 2 White’s New Rec. 234, 235. In this case 
no proof whatever appears of a compliance with these conditions. 

There were three classes of grants made in the Floyidas. First, 
absolute grants in consideration of services already performed, 
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which were made by the Governors in special cases, either in virtue 
of special power recognised by the laws of the Indies (2 White’s 
New Rec. 38, 40, 52) or by the authority given in particular de- 
crees coming directly or indirectly from the sovereign, as inthe case 
of grants conferred upon Ygnacie Salens, Don Manuel Paulin and 
Don Juan Perchaman by Governor Estrado of East Florida pursu- 
ant to a Royal order March 29th, 1815. 2 White’s New Rec. 280. 
Second. Grants in consideration of services to be performed, and 
deemed specially important, for the improvement of the province. 
These do not seem to have grown out of any law or Royal order, 
but were not unfrequent for some years before the cession of Florida 
tothe United States. Ibid. 286,289,290. Third. But the greater 
number of cases was that of gratuitous grants in moderate quantities 
for purposes of actual occupation and cultivation. To this class is 
applicable the general system of Spanish land law, which existed 
in Florida and Louisiana, and the regulations embraced under it 
afé as clear and distinct as those of the laws of the United States. 
It is true the grants were gratuitous but the performance of the con- 
ditions annexed by that law, was a consideration as explicit as the 
payment required by our laws. 

The United States vs. Wiggins, Arguendo, 14 Peters 340. The 
fegulations in regard to these grants are first found in the laws of 
the Indies promulgated by the King of Spain in 1682. By these 
laws grants were distributed by the Governors to settlers, on con- 
dition that they should take actual possession of the lands granted in 
three months and build upon and cultivate them, and after four 
yearsof such occupation they were entitled to hold the lands in abso- 
lute property. White’s New Rec. 48, 50, 51. The incipient grant 
called a concession, was deposited in the office of the Governor’s 
Secretary, but on proof of the necessary occupation and cultivation 
‘the settler received an absolute grant or (as it was called) a Real 
title (a titulo de propriedad) which was recorded in the office of 
the Escribano or Notary of the Province. Ibid. 282. 

The quantity to be given to each settler was not prescribed by 
the laws of the Indies, but the Governors were directed to graduate 
it and it was different indifferent Provinces. These regulations were 
subsequently recognized by the King of Spain in his Royal orders 
of 1735, 1754 and 1768. Ibid. 62,64 & 71. The United States 
vs. Clarke, 8 Peters 450. And in the latter it is declared that, “where 
any shall not apply themselves in a proper manner to improve the 
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lands allotted to them the same shall be taken from them (which I, 
do said the King without mercy)and granted to others who will fulfil 
the conditions.” 

In the case of the United States vs. Wiggins above cited, the grant 
was for three hundred acres which she asked the Governor to grant 
her on the eastern side of the pond of St. George, as she had five 
children and five slaves with herself. The decree of*the Governor 
isin the following words viz. ‘The tract which the interested 
party solicits is granted to her without prejudice to athird party and 
for the security thereof let a certified copy of this instance and de- 
cree be issued to her from the secretary’s office. 

[Signed, ] EstTrapo.” 

This grant it will be perceived is (like the one now under consid- 
eration,) without any express condition as to occupancy and culti- 
vation upon the face of it, but it was made when the regulations of 
Governor White were in force in East Florida, which required the 
grantee to take possession of, and cultivate the land within six months 
from the date of the concession, and to continue to occupy and 
cultivate them for ten years to acquire the right to an absolute title. 
And Mr. Justice Catron who delivered the opinion of the Court in 
that case after discussing the question as to the validity of the title 
paper (a certificate of Aguilar, Secretary of the Government, at the 
time when it bears date) says: “The next question is, does the 
concession convey with it the conditions imposed by law on those 
having lands given them? By the regulations of Governor White 
published in 1803, it was provided that all concessions without time 
specified, shall be void, if the grantees do not appear to take pos- 
session of them within the term of six months. In the concession 
to Mrs. Wiggins, no time is specified for the settlement, and the 
Government of the United States (said the Court) may take advan- 
tage of the non performance of the conditions prescribed by law if 
the 8th article of the treaty with Spain does not provide for the 
omission. It stipulates that grants of land made before the 24th 
day of January, 1818, shall be ratified and confirmed to the persons 
in possession of the lands, to the same extent, that the same grants 
would be valid if the Territories had remained under the domin- 
ion of Spain.” Ibid. 349, (and see 8 United States statutes at large 
258.) 

“That perfect titles (continued the Court) made by Spain before 
the 24th day of January, 1818, within the ceded Territory are in- 
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,trinsically valid and exempt from the provisions of the 8th article, 
is the established doctrine of this Court, and need no sanction from 
the legislative or judicial departments of this country. 

* But there were at the date of the treaty, very many claims 
whose validity depended upon the performance of conditions in con- 
sideration of which the concessions had been made and which must 
have been performed before Spain was bound to perfect the titles. — 
That a Spanish concession carrying on the face of it a condition 
the performance of which is the consideration for the ultimate per- 
fect title is void unless the condition has been performed in the time 
prescribed by the ordinances of Spain, was determined by this 
Court after the most mature consideration, in the case of the United 
States vs. Kingsley, 12 Peters 476 to 479 which is the leading de- 
cision upon the imperfect titles called Mill Grants, and which has 
been followed by all others coming within the principles, there, with 
so much accuracy, laid down.” 

The concession to Mrs. Wiggins, said Mr. Justice Catron, carry- 
ing with it the conditions incident to seitlemcnt rights, by the ordi- 
nances and usages of Spain, a brief notice in addition to what has 
already been said will be taken of the regulations and ordinances, 
and after referring to the treaty and to an ordinance published 
by Governor Coppinger of East Florida, on the 25th of November, 
1818. 2 White’s New. Rec. 282, 282. The United States vs. 
Kingsley, 1 Peters 481, he proceeds: ‘“ From the ordinance it ap- 
pears that concessions made to foreigners fof large or smal! portions 
of land, conveying their documents with them (which shall be cer- 
tificates issued by the Secretary) without having cultivated or even 
seen the country granted to them, such concessions are of no value 
or effect, and should be considered as not made, because the abandon- 
ment has been voluntary, and that they have failed in complying 
with the conditions prescribed for the encouragement of population,” 
and therefore there is no reason why they should not revert to the 
class of public lands making nu// titles of cession which were made to 
them. 

This is an adjudication of one of the highest tribunals, Executive, 
Legislative and Judicial, of the Government under which these 
grants were made,—one possessing ample power over, and master of 
the subject, and has been followed by the highest judicial tribunal 
of our Country in the case which we have just now cited. In that case 
the Court, after a most full and thorough investigation and discus - 
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sion of the merits of the claim of the appellee, concluded by say- 
ing: ‘Ten years had been the time required for cultivation and oc- 
cupation ; this rule was not rigidly adhered to, but the titles were 
perfected in some instances where valuable improvements had been 
made, and the occupation had been short of ten years, the Govern- 
or taking into consideration the disturbed state of the Country.— 
These exceptions were abatements of the general rule requiring ten 
years cultivation and occupation. As Mrs. Wiggins never cultiva- 
ted or occupicd the land claimed, she took no interest under the rule, 
or any exception made to it, and it is free from doubt that had Spain 
continued to govern the Country no tit/e could have been made to 
her, nor can any be claimed of the United States as successors to the 
rights of Spain.” 

We have avuiled ourselves very fully of this case because it was 
most thoroughly and elaborately discussed and examined; is a lead- 
ing case as to this class of grants, and is we think a direct authority 
as to the concession under consideration. ‘The decree in that case 
Was made upon a concession which in all its essential features is 
precisely analagous to that of Rocheblave. It is in point too, upon 
the position assumed, that exceptions in the practice of the Spanish 
authorities as to particular grants, did not establish a rule for others, 
and is, we think, upon the whole decisive of this case upon the points 
ve have been discussing. The concession to Rocheblave was made 
with express reference to Morales’ regulations which bear date 17th 
July, 1799. See 2 White’s New Rec., 244. 

The Fiscal in his opinion said “ your Excellency may if you 
think proper grant him the tract of land of 800 arpens inthe spot he 
designates remaining subject to the conditions prescribed in the regula- 
tions of 17th July, 1799 ;” evidently referring to those of Morales there 
being no other of that date. ‘The only difference therefore between 
the two concessions appears to be, that the grant to Mrs. Wiggins 
was to be void and held as though not made, if she did not appear to 
take possession and cultivate within the term of siz months and 
Rocheblave was ‘obliged to clear and put in cultivation in the precise 
termof Three Years, all the front of his concession of the depth of 
at least two arpens on the penalty of having the lands granted remit- 
ted to the domain if this condition was not complied with.”” We have 
seen the effect of her non compliance, viz: that she took no title under 
her concession. He did not comply and the lands granted to him 
were remitted by operation of law, fo the public domain. 
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But there was another condition or requirement in the concession 
to Rocheblave to be complied with, before the grantee could claim an 
absolute or real title. The concession itself upon its face required 
that the lands, the 800 arpens, should be measured and marked out 
by the surveyor, to be submitted to the Superior Authority, the same 
it is presumed of which the witness Mr. Caro speaks when he says, 
“that at the time this grant is dated there was no Intendant, but there 
was one at Havana who ratified and confirmed two grants made by 
Masot,”’ from which it is (we think) fairly to be inferred that after the 
survey and demarkation was made the whole matter was to be sub- 
mitted to the superior authority, for its sanction, and every one at all 
acquainted with the practice of the Spanish provincial governments 
in relation to these matters is aware that it was the business of the 
grantee to see tliat his survey was made and to pay the “costs to 
be taxed,” and generally they were pretty heavy. Hence the reason 
probably why so many tracts remained unsurveyed. The surveys 
were made by the public surveyors, but it wasthe duty of the grantee 
to attend and point out the lands he had selected, and if such were 
not the general rule, it is the one that seems to have been prescribed 
by Masot in this case, and the concession being so vague the sur- 
vey and demarkation was necessary to sever these lands from the 
public domain, as that was not done, they remained a part of it and 
were at the cession transferred to the United States. This is shewn 
by the case of the United States vs. Forbes, 15 Peters 178, 183, and 
the United States rs. Miranda, 16 Peters, 160, where the case of 
Forbes is cited and commented on. Forbes in his petition for the 
land after describing it said “ the survey of which I will produce as 
soon as the tranquility of the province enables me,” &c. 

And in adjudicating upon that grant the Supreme Court of the 
United States laid much stress upon the circumstance that he had 
failed to do so. The concession or grant (for these terms as used 
in regard to Spanish titles in Florida are synonymous) to John 
Forbes said the Court, was for 10,000 acres in the district or bank 
of the river Nassau, with an order that the concession should serve 
him as “a title in form,” and it was the duty of the party, said the 
Governor in the concession, to produce the plat and demarkation in 
the proper time. This is no more than the order in the concession 
to Rocheblave. No survey of the land granted was ever made in 
Forbes’ case. ‘The duty imposed upon him (say the court) to 
produce the plat and demarkation in the proper time was never per- 
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formed.” This grant was rejected henanee:t its calle were two in- 
definite ; a difficulty which the survey and demarkation would have 
avoided. In the case of the United States vs. Miranda (before re- 
ferred to) 16 Peters, 160, the Court say: “Courts of justice can 
only adjudge what has been granted, and declare that the lands 
granted by the lawful authorities of Spain are separated from the 
public domain. The grant now sought to be confirmed (said the 
Court) was not so separated by survey, or any such distinctive call, 
as will admit of survey.”’ And here it may not be amiss to remark 
that the words, shall serve himas ‘a title in form” in the grant to 
Forbes are at least equivalent to the word “hereby” in the conces- 
sion to Rocheblave, which it is insisted conveyed “ a consummate 
title,”’ yet they were not understood by the Supreme Court as con- 
veying any thing more than the incipient title, nor were they con- 
sidered as relieving Forbes fromthe duty and necessity of procuring 
and submitting the survey. 

The Court in the case of Miranda refer to the undertaking of 
Forbes above mentioned to produce a plat and demarkations and 
his failure to do so, and say, “ this was a condition he assumed upon 
himself. The execution and return of the survey could only 
sever the land granted from the public domain. No particular land 
having been severed from the public domain by John Forbes his 
was the familiar case of one having a claim to a large section of 
country unlocated, &c. In such a case the government has ever 
been deemed to hold the fee unaffected by a vested equitable interest, 
until the location was made according to the law of the particular 
country.” 

In grants of land with uncertain designations, to be made in a 
large district of Country they must have been severed from the public 
domain by a survey, or be void for want of identity. The same 
doctrine was held in the case of the United States vs. O'Hara, 15 
Peters 275. The United States vs. Delespine, 15 Peters, 317.— 
Buyck vs. the United States, 15 Peters, 215, and the United States 
vs. Lawton et al., 5 Howard’sS. C. Reps. 10. 

Indeed the settled doctrine of the Supreme Court of the United 
States in respect to these Florida grants is, that grants of land em- 
bracing a wide extent of country, or withina large area of natural 
or artificial boundaries and which lands were not surveyed before 
the 24th of January 1818, and which are without such designation as 
will give a place of beginning for a survey, are not lands withdrawn 
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from the mass of vacant lands ceded to the United States in the 
Floridas, “‘ and are void as well on that account as for being so un- 
certain that locality cannot be given tothem.” ‘The United States 
vs. Miranda, 16 Peters, 160, 161. 

The Court most fully concurs with the Supreme Court of the 
United States in that opinion and considers this grant as it presents 
itself for their consideration, as one of that description. Rocheblave 
in his petition to the Governor for the land says “ being desirous to 
make an establishment, and knowing that the tract of land com- 
monly known by the point of the Flag Staffis vacant, &c. Here 
then is the description, ** the tract of land commonly known by the 
Flag Staff.” The surveyor in his report speaks of it as “the tract 
of land at the point of the Flag Staff.” Neither of these descriptions 
convey any very definite idea, or fix any definite point for the com- 
mencement ofa survey. It seems quite probable from the descrip- 
tion of the tract given by the grantee and the surveyor, that it had 
obtained the name of “the tract of land by or atthe point of the 
Flag Staff.”” But what was the extent of the tract whether only 800, 
or whether 8000, or 8,000,000 arpens, or how it was situated, what 
were its boundaries, whether there ever was a flag staff upon it, or 
in the region of it or not, or whethe” there is oY is not any specific 
starting point for a survey upon it or not, is not shewn by the grant 
itself, nor do the pleadings or evidence in the record inform us. It 
must be borne in mind that this is an action of ejectment in which 
the plaintiff’s if they recover at all, must recover upon the strength 
of their own title, and not upon the weakness of that of the defen- 
dant. Runnington on Ejectment, page 15. McHenry on Eject- 
ment, page 115. ‘Tillinghast’s Adams on Ejectment, page 32.— 
Hodsden vs. Staple, 2 Term Rep., 684. Doe on the Demise of 
Crowe vs. Baldware, 5 Term Rep. 110. Doe on the Demise of 
Haldane and Urry vs. Harvey, 4 Burrows Rep. 2487. Walker 
vs. Carlter, Addison’s Rep., 390. 1 Smith’s Leading Cases, 152.— 
2 Greenleaf’s Evidence, page 266, Sec. 231. The plaintifis must 
shew a paramount legal title in themselves or they cannot recover. 
Swayze and wife vs. Burke, 12 Peters, 12, 23. 

And the defendant may set up an outstanding title in a third per- 
son as a defence, Lane vs. Simms Lessee, 9 Wneaton’s Reps., 515. 
Runnington on Ejectment, 15. McHenry on Ejectment, 115. 

All concessions or incipient spanish grants were made without 
injury tc athird person. Sometimes it was so expressed in the con- 
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cessions, but if it was not so expressed the exception was implied by 
law. In the case of the United States vs. Heirs of F. M. Arredondo 
and others, 13 Peters, 134, the court says. “If upon the survey it 
shall be found to interfere with previous grants to third parties the 
concession must be lessened in quantity according to the extent of 
the rights of such third parties.” 

Suppose then that this grant had been permitted to go to the jury 
as evidence of title and the lands called for by it, had been covered 
by older valid grants, it is not perceived how the defendant could 
have availed himself of that fact in hisdefence. It would seem that 
his right todo so would have been defeated by the vagueness of this 
concession ; a reason sufficient of itself for its exclusion. 

It is alleged, however, on behalf of the plaintiff, that this grant 
“might have been made sufficiently certain by other evidence, if 
the rejected evidence had gone to the jury as a foundation.” 

It is also insisted that the objection that, “ there was no evidence 
of a compliance with the regulations of Morales,” is a question 
“that does not arise upon the exceptions, but was a question for the 
jury.” 

This, however, as the matter is presented to us, we think a mis- 
apprehension. It would have been a question for the jury had evi- 
dence of such compliance been given in the Court below. But this 
Court cannot intend that there was any other evidence than that sta- 
ted in the bill, and every bill must be considered as presenting a 
distinct case, which if defective in any material point, cannot be 
supplied by intendment. Dunlap vs. Monroe, 7 Cranch, 270. 

If parol evidence to explain a deed be excepted to, the bill must 
state the evidence, so that the Court above can decide whether it 
was admissible or not. Gatemanvs. Burrows, 3 Call, 194. (King 
vs. Kenny, 4 Ham. 79. McDougal vs. Flemming, Ibid. 388. 1 
United States Digest, 415, No. 96.) The Court will not presume 
facts that do not appear on the bill. Jackson rs. Bellew, 2 Porter’s 
Rep. 29. Cravins rs. Grant, 4 Monr., 126. Where parol evi- 
dence is excluded which might be proper when connected with a 
record, the bill of exceptions should state that such record was of- 
fered, otherwise it will be presumed that the parol evidence alone 
was offered._ McDowell vs. Burwell, 4 Rand., 317. 

In this case the concession being excluded, which according to 
the position assumed, might have been proper with parol evidence to 
show a compliance with the conditions prescribed by Morales’ regu- 
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lations, and to define the location (if it could be defined,) the bill of 
exceptions should have shewn that such evidence was given or oflered 
to be given. And where evidence not admissible in itself, but which 
might have become so by being connected with other evidence, is 
rejected by the Court, and a bill of exceptions filed, the bill ought to 
state that such other evidence was offered, otherwise it will not be 
presumed. Courtenay vs. Commonwealth, 5 Rand., 666. 

In this case it is not pretended that the grant wasin itselfevidence 
but that it was offered asa link in thechain. It ought therefore to 
have been shewn by the bill of exceptions that the evidence to sup- 
ply the other links in the chain was offered. There is no difference 
(in effect) between a statement in a bill of exceptions, that certain 
facts were proved, and that evidence was offered of them. Reggin 
vs. Petapsco In. Co.,7 Harr. and John., 279. 

_ The regulations of Morales which profess to be made, “ That all 
persons who wish to obtain lands may know how to ask for them, 
and en what conditions lands can be granted,” 2 White’s New Rec., 
234, goon to provide, Art. 15, page 238, that all concessions shall 
be given in the name of the King by the General Intendant of the 
Province, and directs that a survey shall be made, &c., and a pro- 
cess verbal, specifying the manner, &c. And in article 16, directs 
that the process verbal with a certified copy of the same shall be 
sent to the Intendant to the end that on the original there be delivered 
by the consent of the King’s Attorney General, the necessary title 


e paper, to which was to be annexed the certified copy of the process 


verbal. And if nothing further appeared this itself would shew that 
until all this was done, the right of the grantee was inchoate and 
imperfect, and that the legal title remained in the Government. 

But in article 18, Morales says: “Experience proves that a great 
number of those who have asked for lands, think themselves the 
legal owners of it ; those who have obtained the first decree. by 

_which the surveyor is ordered to measure and put them in possession, 
others after the survey has been made, have neglected to ask the 
title of the property, and such like abuses continuing for a longer 
time will augment the confusion and disorder which necessarily 
results. 

“We declare that no one of those who have obtained the said 
decrees, notwithstanding, in virtue of them the survey has taken 
place, and that they have been put in possession, can be regarded 
as owners of the land, until their real titles are delivered completed 














JANUARY TERM, 1848. 91 





John Doe, on Demise of Florentio Commyns, et al., vs. W. K. Latimer, &c. 





with all the formalities before recited.”” Rocheblave had no survey, 
and never so far asthe record shews, was ever put in possession of 
these lands. It is very evident, therefore, that under the Spanish 
Government he was not the owner of this tract of land, and we are 
not aware of any principle by which his right to it can have ac- 
quired any additional strength by the cession and transfer of the 
Floridas to the United States. 

We are therefore clearly of opinion that this concession is not 
evidence of title, and that it was properly ruled out by the Court 
below. 

Hitherto we have said nothing in regard to the power of Governor 
Masot to make these incipient grantsof land. It was not necessary 
to the decision of this case that we should question his general pow- 
er todoso. But it may not be improper for us to remark that if 
this grant is to be understood (as the counsel for the claimants seem 
to understand it,) as embracing the land on which the flag stood, 
and that was a flag staff used by the Government for Naval, Mili- 
tary or Commercial purposes, we do most strongly question whether 
the making it by Governor Masot would ever have been sanctioned 
by the superior authorities to whom the survey and the process ver- 
bal were (as we have seen) to be submitted and from whom the 
title paper was to come. 

Upon full and careful examination of this case, we are of opinion 
that there is no error in the record and proceedings of the Court 
below and the judgment is thereforé affirmed. 

Por Totam Curiam. 
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ADMINISTRATOR AND ADMINISTRATRIX OF JouN SmiTH vs. Joun C. 
PoyYTHRESS AND OTHERS. 


Where notes had been given by a husband for materials and merchandize, used 
and employed for the benefit of the separate estate of his wife, and for her 
support and maintenance, and judgments had been recovered on the notes 
against the husband, and executions had been returned “ no property found.” 
Held, on bill filed for that purpose by these judgment creditors, that the sep- 
arate estate of the wife was liable in equity for the payment of these 
claims. 

Had the husband paid these demands, he would have been entitled to be re-im- 
bursed out of the separate estate, and the creditors are entitled in equity to 
the same equity, the husband being insolvent. 


Appeal from Jackson Circuit Court. 
Woodward, for Appellants. 

Yonge, for Appellees. 

LaNcAsTER, Justice: 


This case comes from Jackson Circuit Court, and isa Bill in 
Chancery of the administrator and administratrix of John Smith, 
deceased, to make the settled, separate’estate of Mary E. Cheese- 
borough, wife of William B. Cheeseborough, liable for the payment 
of debts contracted by William B. Cheeseborough, who was acting 
agent on said estate for his said wife, for supply and improvement of 
said estate, and which contracts were for the comfort, accommoda- 
tion, and advantage of his wife, the said Mary E. Cheeseborough, and 
made with her assent and sanction. The debts were contracted, one 
with John R. Chapman, for lumber and plank appropriated in the 
erection of a dwelling house, carriage house, negro houses, gin house, 
stables, &c., on the said separate estate of his said wife, amounting 
to the sum of $647 69-100; and another for goods, wares, and 
merchandize for the benefit of his said wife, the said Mary, and 
for the support and maintenance of her said separate estate, with 
one Washington Chapman for the sum of $126 11-100. William 
B. Cheeseborough gave his separate notes for these two demands, 
which came regularly to the intestate of the complainants by as- 
signment. Suits were brought upon them, judgment obtained. execu- 
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tion issued against the said Wm. B. Cheeseborough, and a return had 
thereon of “no propesfy found.” 

To this bill the defendants demurred and allege as ground of 
demurrer want of equity in the bill; that, admitting the facts in 
the bill as true, the parties had taken Mr. Wm. B. Cheeseborough’s 
notes in payment, upon which suit had been brought; that, having 
contracted with the agent, and given him credit, they cannot hold 
the principal bound. 

It is alleged in the‘ bill that the lumber bought of John R. Chap. 
man was applied in the construction of a dwelling and other houses 
on the trust estate, and enhanced its comfort and permanent value ; 
that the goods bought were for the support and maintenance of said 
estate ; that the supplies were furnished with the assent and sanc- 
tion of the cestui gue trust. It may be true in general, in commer- 
cial transactions, that where one deals with and trusts the agent, 
he cannot hold the principal bound. But where an estate depends 
on equity for its existence it should do equity. 

In this case, the cestui que trust knows of these contracts, when 
made assents to and sanctions them. Her trust estate has the 
advantage of the one in permanent improvementsand repairs, in the 
other of support and subsistence. f She herself has the benefit of the 
services of her husband, who is insolvent, by appropriating his whole 
time and attention to her business: She is rich—he is worth nothing. 
She receives and enjoys the benefits of these contracts, and is now 
willing to evade their responsibility. Permits her husband (who 
she knows to be insolvent) to liquidate these demands with his own 
notes, and coolly says to the complainants you have elected the 
agent as your debtor, make what you can out of him. To tolerate 
such a proceeding would (it seems to the Court) assist husband and 
wife in cases where she has a separate estate to defraud and deceive. 
Let itnot be said, that because the husband is bound for the support 
and maintenance of the wife, therefore such contracts are made by 
him properly for that purpose, and her estate is not responsible for 
them. Howsoever true it may be that the husband is bound to sup- 
port and maintain his wife as a general rule, cases like the present 
will, as they must, form exceptions ; but in any event, they can fur- 
nish no ground to justify or defend fraud. A poor husband is not 
bound to support his rich wife by cheating his neighbor, and she will 
not be permitted to aid in the deception, enjoy and thrive by the 
fruits of it, and disclaim all liability. If the husband had been able, 
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and had paid these demands, he would in equity be entitled to have 
them refunded to him from thé proceeds afg profits of the wife’s 
equitable estate. 7th Paige, Ch. R., 13. 

With equal equity the complainants may set up the same demand 
against the same estate. The property was bought for the trust 
estate, is mainly in permanent fixtures on it, and has not been paid 
for. Cater vs. Eveleigh, 4 Des. So. Ca. E. R. 20, and 1 McCord 
C,R. 369. 

It is therefore ordered, adjudged, and decreed by the Court, that 
the appeal be sustained, the judgment and decrce below be reversed, 
the demurrer be overruled, and that the Appellees answer the bill 
in the Court below. 








James M. Giucuaist, Junge, &c., vs. Oscar Fityau anp WIPE. 


An action of debt cannot be sustained in this State against the hcir upon the 
bond of the ancestor, although the heir be expressly named. 


Error to Gadsden Circuit Court. 


This was an action of debt against Filyau and his wife, the latter 
being heir at law of W. D. Harrison, who had become security on 
the guardian bond of R. L. Harrison, guardian of Edward Mash- 
burn,a minor. The plaintiff alleged as a breach of condition of the 
bond, that Robert L. Harrison, the guardian, had been removed 
from the office, and had failed to pay over and deliver to his suc- 
cessor the moneys and property received by him as guardian, &c. 
Defendants pleaded “non damnificatus,” and plaintiff demurred. 
The Court overruled the demurrer and gave judgment for defen- 
dants. 

To reverse this judgment, the plaintiff took a writ of error, and 
assigned for error in this Court—* that the Court below erred in 
overruling the demurrer of the plaintiff to the plea of the defen- 
dants.” 


Thompson, for Plaintiff in Error. 
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Hawkins, Justice : 


The pleadings in this case raise the question, can an action of 
debt be sustained in this State by a creditor against the heir, upon 
the bond of his ancestor, the heir being expressly named. 

If the solution of this question is to depend solely on the common 
law of England without reference to our statutes, the response 
would clearly be in the affirmative, for the principle is too well de- 
fined and settled to require comment or the sanction of authority. 
By that law the obligee of a bond could sue the heir, if expressly 
named, or the executor at his election, and have execution of the 
land descended to the heir, and this action being allowed against the 
heir no benefit could accrue to the obligee, unless he had execution 
of the lands descended to the heir. If the heir was not named in 
the bond he was not chargeable “ for by the common law only the 
goods and chattels of the debtor, and the annual profits of the land 
itself, were liable to execution for debt or damages, because these 
being the security the creditor depended upon, they were liable in 
the hands of his representative or executor, as well as in the hands 
of the debtor himself, and hence it was, that the executor was bound 
to answer the debt of the testator so far as he had chattels or assets, 
though he was not named in the contract ;_ but the land was not liable 
to execution, because it was preserved from the personal contracts 
and engagements of the tenant, that he might be the better able to 
answer the feudal duties to the lord, and therefore the land not be- 
ing originally liable to the demand in the hands of the obligor, must 
be much less in the hands of the heir, who was not comprehended 
in the contract.” 3 Bacon’s Ab., 458-9, (F.) 

In England if a man died seized in fee, the descent goes to his 
eldest son, and the lands are not assets in the hands of the adminis- 
trator for the payment of debts. By the laws of Florida there is 
no such thing as primogeniture, the lands descend, in parcenary, and 
is expressly declared asscts in the hands of the administrator or exec- 
utor, and after the exhaustion of the personal assets may be sold to 
pay debts due by the estate, besides being liable with personal prop- 
erty to an execution existing upon any judgment against such exec- 
utor or administrator. Thompson’s Digest, 202, 205. 

Here we see all distinctions known to the English law between 
the real and personal estate, as to their being assets in the hands of 
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the executor or administrator entirely done away, subject to some 
modifications to be noticed hereafter. This distinction being once 
established, the same rights, duties, and liabilities, as to both would 
seem to be the necessary result and consequence. We will pro- 
ceed further and point out some other of the alterations of the com- 
mon law as created by our statutes. With us bond debts are of no 
higher dignity than simple contract debts. “ All promissory notes 
and other instruments of writing, not under seal, being declared to 
have the same force and effect, as bonds and instruments under 
seal.” Thomp. Digest, 331. 

By the law of England the title to the personal property, of the intes- 
tate devolves upon the administrator, and he can sue for, and recov- 
er it against the heir, the law throwing the duty upon him of paying 
the debts, the personal property being assets for that purpose. The 
statutes of Florida give a more general and comprehensive power to 
the executor or administrator by extending and enlarging the fund 
with which the debts are to be paid. ‘Thestatute of 1841, declares 
that, “it shall be lawful for any administrator of any deceased in- 
testate or the executor of any deceased testator who has not 
power by the will of the testator, to sell real estate for the 
purpose of paying debts, or to make more equal distribution 
among the heirs, devisees, or legatees, to file a petition in the Cir- 
cuit Court of the County in which letters of Administration or let- 
ters testamentary, have been granted, setting forth that the personal 
estate of his intestate or testator, (as the case may be,) is not suffi- 
cient for the payment of the debts of such intestate or testator, or 
that the real estate of such testator or intestate cannot be equally, 
fairly, and beneficially, divided among the heirs or devisees of such 
intestate or testator, without the sale of the real estate,” &c. The 
statute thén points out what proceedings shall be had upon this peti- 
tion before a sale of the real estate is ordered or decreed by the 
Court. 

The law of 1833 (Thompson’s Dig. 202) declares that “real 
estate shall be considered assets in the hands of the executor or ad- 
ministrator, and after the personal assets are exhausted may be sold 
under an order or decree of the Judge of Probate or officer dischar- 
ging the functions of Ordinay or Judge of Probate. It is provided in 
this statute that no sale of real estate shall be made to any greater 
extent, than shall be necessary to supply the deficiency of personal 
assets for the payment of the just and lawful debts of the deceased. 
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We cannot see as contended, that the act of 1833 is repealed by 
the act of 1841 further than changing the mode by which the execu- 
ior or administrator is enabled to sell the real estate for the pay- 
ment of debts where there is a deficiency of personal assets. On 
the contrary we think the law of,1841 is a virtual affirmance of that 
part of the law of 1833 which asserts that lands shall be assets, and 
we think that its provisions are even more extensive by enabling the 
administrator or executor to sell real estate to make more equal dis- 
tribulion among the heirs or devisees. a 

~The object of the law of 1841 is clearly to guard more effectually 
the rights of the heirs by prescribing a process better calculated to 
produce that result than had existed by the law of 1833. The 
Judge of the Circuit Court is substituted in lieu of the Judge of 
Probate, and an issue is created for the purpose of better ascertain- 
ing the necessity of asale of the real estate, and by making all per- 
sons interested in the lands parties to the issue their rights are 
necessarily more cautiously guarded. With these views we must 
consider the acts of 1833 and 1841 in pari materia and the former 
only so far repealed as conflicts with the latter upon the principle of 
leges posterioris prioris abrogant. 

By our statute of descent it is declared whenever any person having 
title to real estate of inheritance, shall die intestate as to such estate, 
it shall descend in parcenary to the male and female kindred. 
Thomp. Dig. 188. The rule of the common law in relation to 
descents is thereby clearly abrogated and annulled, and we have 
already seen that it isin direct conflict with our statutes. Although 
by our statute of descents the fee is clearly in the heir so that 
the inheritance may remain unbroken yet it is so cast upon him 
subject to the debts of the intestate and I might add the dower of 
the widow. Ifthe lands are assets they must carry with them the 
incidents of assets, and when the law declares them to be such the 
power to render them available necessarily follows as an incident. 

The rents and profits of the lands constitute a fund for the pay- 
ment of creditors, and as they must by our laws look to the executor 
or administrator for payment of their demands how could that fund 
be made available unless the estate from which it springs be ren- 
dered amenable for the debts? And the law points out the mode by 
which it is to be accomplished. ‘The rents and profits are incident 
to the land, and it is obvious that the law intended that the whole 


estate should be subject to the payment of debts. 
13 








98 JANUARY TERM, 1848. 
James M. Gilchrist, Judge, &c. vs. Oscar Filyau and Wife. 















By the sixth section of the law of 1828, it is enacted that “all 

* debts and demands of whatsoever nature against the estate of any 
testator or intestate, not exhibited within the said two years, (that 

is, from the time of granting the letters testamentary or letters of | 
administration,) shall forever afteryrards be barred.” ‘To this is | 

appended a proviso, that the executor or administrator shall make | 
advertisement for four weeks, giving “ notice to all creditors, lega- | 
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tees, and persons entitled to distribution, that their claims and de- 
mands will be barred at the expiration of the period aforesaid, unless 
exhibited within the same—saving, however, to married women, 
infants, persons of unsound mind, @mprisoned, or beyond the limits 
of the United States, in the military or naval service thereof during 
war, the said term of two years after their respective disabilities 
shall be removed, to exhibit their respective demands to said execu- 
tors or administrators.”” 'Thomp. Dig., 206, sec. 6. 

This statute, like all statutes of limitation, must be regarded as 
one of repose and specifying a period after which litigation shall 
cease. Its terms embrace “ all debis and’ demands of whatsoever 
nature,” specialty or otherwise, and we have already scen that 

» » bonds and simple contracts are placed upon the same footing. 

It is asked, how by any possibility can this statute have the 
operation intended, if a bond creditor were permitted to come 
forward after the lapse of fime embraced in the statute for the 
presentment of demands, and still render the lands liable in the 
hands of the heir. If so, the intention of the law would be frus- 
trated, and it would cease to be a statute of limitations. 

It may be said that the saving clause in it, allowing two years 
for the exhibition of demands after the removal of disabilities 
which might exist as to feme coverts, infants and others, would have 
the effect of prolonging the settlement of estates, and thereby de- 
feat the object of the statute. Not so—because the law declares \. 
that no legacy or distribution shall be required of any executor 
or administrator until the expiration of six months from the taking 
out letters, &c., nor shall the executors or administrators be coni- 
pelled to pay legacies or make destribution until bond and security 
be given by the person entitled to the same, to refund a due pro- 
portion of any debts or demands which may afierwards appeai 
against the estate, and all costs which may be awarded on the 
same. 

The Executor or Administrator if he has availed huuself of 
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the security provided by law in his behalf may have recourse to 
it for the payment of the debts or demands presented, or at least 
regard it as a means of reimbursing himself in case he’ pays 
the debt or demand. The bond and security may be regarded 
as a substitute for the fund parted with in the way of legacy or 
distribution, and are expressly provided for the refunding a due pro- 
portion of any debt or demand which may afterwards appear against 
the estate. If the land distributed could be followed in the hands 
of the heir, such a permission would be surperfluous, and we think 
it clear, that the demand must be made to the executor or admin- 
istrator. 

Pursuing the propositions of counsel, suppose the present action 
maintainable, the result would be that the specialty creditor would 
obtain an undue advantage over the simple contract creditor, he 
being obliged to bring his action against the executor, and we have 
seen that our law places them upon the same footing in every re- 
spect. Besides it would be equally injurious to the heir, for by the 
law of England if he pays off the bond debt creditors to the value 
of the land, he may plead such payment against subsequent suits 
and then retain the land, but by our laws it would still be subject to 
the simple contract creditor as assets in the hands of the executor. 

If the common law remedy against the heir is restored by the act 
of 1841, and the lands are not assets in the hands of the adminis- 
trator or executor, the remedy of the simple contract creditor is 
lost against the land, which would go to the heir discharged of the 
simple contract debts, and the order of the payment of debts as 
prescribed by our statute would be done away and abolished.— 
Thomp. Dig. 206, Sec. 2. 

It cannot be said we think, that owing to the views we have taken 
the remedies of the bond creditors are affected, because he is com- 
pelled to sue the administrator or executor, for inasmuch as lands 
are assets by our law in their hands, so long as there are any, sub- 
ject to the debts of the testator or intestate, the plea of plene admin- 
isiravit could not be pleaded, and if it was so pleaded, it could be 
rebutted by showing that there were lands of which the testator or 
intestate dicd seized, which might be the subject of sale. Lands may 
be deemed assets sub modo, or conditional assets as contended for, 
but still they come within the purview of the term assets, which is 
defined to be property in the hands of the administrator or executor, 
that is sufficient to make him chargeable to a creditor, legatee or 
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party in distribution so far as such property extends. Williams on 
Excutors, 1031. 

It is clearly the duty of the executor or administrator, in case 
there should be a failure of personal assets, to make application for 
the sale of lands in the mode pointed out by law. It isnot a mat- 
ter with him of mere discretion. ‘The power given is one to be ex- 
ercised, and if not so exercised the plea of plene administravit can- 
not avail him, and upon a proper case made out before the Circuit 
Court it equally has nodiscretion to refuse the order or decree of sale. 

We find a case in the first volume of Stewarts Alabama Reports 
strongly in point with the case at bar. In that case there had been 
judgment rendered against the administrator, and it was decided ) 
that lands descended could not by scire facias against the heirs, be ) 
made liable to execution. The Chief Justice who delivered the 
opinion of the Court remarks “In England, if a judgment had been 
recovered against the ancestor, the lands which were liable to ex- 

. ecution in his lifetime may be made liable after his death by scire 
facias against the heirsand terre tenants. Our Statute of 1812 r 
gives to judgments and decrees a lien on lands, tenements, &c., 
and directs that the clerk shall frame the execution accordingly. 
But for debts, &c., for which judgment has not been obtained against 
the ancestor, the lands cannot be made liable to execution by judg- 
ment against the personal representative. Our statutes have poin- 
ted out another mode for subjecting the lands to the payment of 
debts. Ifthe personal estate be insufficient the executor or admin- 
istrator shall make his report accordingly, and the land shall be sold 
by order of the Court. This course does not abridge the rights of 
creditors, for as the administrator cannot have fully administered if 
ona deficiency of personal estate he fails to make his report as 
required so that the lands may be resorted to, the remedy is more 
ample than at common law.” ‘The statute here alluded to by the 
Court is one precisely like that of 1841 with the exception that in 
Florida the Judge cf the Circuit Courtis substituted for the Judge of 


Probate. Indeed we believe our statute is copied from the Alabama 
statute, and here is a direct adjudication upon it, sustaining us in 


the views we have taken. 

Deeming upon a due consideration of the subject, that the com- 
mon law remedy in favor of the bond creditor against the heir is an- 
nulled by our statutes, we are of opinion thatthe judgment of the 
Court below should be affirmed. Per Curiam. 


















JANUARY TERM, 1848. 10] 





Bradford, Executor of Read, et al., vs. Marvin & Martin. 


































BravrorD, Executor or Reap, eT AL., vs. Marvin & Martin. 
A cause in Chancery cannot be brought to this Court by Writ of Error. 


Error to St. John’s Circuit Court. 


Motion to dismiss the writ on the ground that the cause (being in 
Chancery) may be brought to this Court by, Appeal only. 


} Forward § Fairbanks, for the Motion. 
J. § L. Branch, Contra. 
BaLTzeEtL, Justice : 


This case is brought here by writ of error, and a motion is made 
to dismiss it on the ground that a case in Chancery may be brought 
” to this Court by Appeal only. 

By the common law, a suit at law, after judgment, may be removed 
by writ of error only to this Court, whilst by the practice in cases 
in Chancery obtaining according to the course of the civil law, an 
Appeal is the appropriate remedy for removing a suit in Chancery 
after Decree. Ward vs. Gregory, 7 Peters, 453. ‘The statute law 
has so far made an alteration as to allow Appeals in common law 
cases, but we are not aware of any provision extending the writ of 
error to cases in Chancery. The statute in reference to Appeals 
and writs of error declared that “ the writ of error shall issue as a 
matter of right,” obviously leaving the writ as it then was by law, 
and making a reference necessary to the common law to determine 
the character of the cases to which it was applicable. Other clauses 
of the statute support the conclusion that the writ was considered as 
inapplicable to cases in Chancery, thus the form of the bond in 
case of supersedeas is for “the due prosecution of the suit in error ; 
and in case of the aftirmance of the judgment, to pay the defendant 
in error the condemnation and costs.” The tenth section provides 
that “writs of error on judgments in civil actions shall be sued out 
within two years from the date of said judgments.” 

This view is still farther confirmed by the act of 11th February, 
1832, entitled an act to amend an act to regulate proceedings in 
Chancery, which declares that a party plaintiff or defendant may 
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Appeal from a Decree at any time within two years, and for a super- 
sedeas upon an order of one of the judges, thus extending the former 
law providing that Appeal should be takenin term time, or within 
ten days thereafter. Duval, 108, 138. 

We are then of opinion that the writ of error may not be used 
as a process to remove a case in Chancery to this Court, and for 
this reason the writ must be dismissed. 





Furnt River Steam Boat Company, vs. Roperts, ALLEN & Co. 


Where judgment had been rendered under the peculiar provisions of the second 
section of an act of the General Assembly approved January 4, 1817, enti- 
tled “An act given a lien to steam boat men and others navigating the Bay and 
River of Apalachicola,” upon the affidavit of the plaintiff, without notice to 
the defendants or appearance by them and without any declaration filed or 
assessment of damages by a jury:---Held that such judgment must be reversed 
notwithstanding the siatute docs not expressly require cither a summons, 
appearance by or notice to defendant, or a declaration or a jury trial. 

Where consequences in violation of common reason, common right and the 
principles of common justice arise even collatcrally out ofa statute, it is 
void pro tanto. 

The statute above referred to is in violation of the declaration of our Constitu- 
tion, “ That the right of trial by jury shall forever remain inviolate,” and is 
null and void. 


Writ of Error to Franklin Circuit Court. 


The facts of the case precede the opinion delivered by the Chief 


Justice. 
W.G. M. Davis, for plaintiff in error, contended : 


That the Judge who granted the order on which the judgment 
was entered, did not possess any right to exercise jurisdiction as a 
Judge of the Cireuit Court, in the county of Franklin, on the day 
on which he made the order. The Constitution has given power to 
the Legislature to pass laws requiring the Judges to alternate. The 
power so riven has been exercised by the Legislature by act, which 
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if adhered to compels them to preside in turn, in each and every 
Circuit of the State. The act not only affirmatively requires 
them to ofliciate as the Judge of each Circuit once in two, years, 
but expressly negatives the exercise of judicial functions by the 
same judge in the same Circuit oftener than once in two years.-- 
‘The terms used “shall not preside,” are broad and comprehensive. In 
the present case the Judge of the Middle Circuit, according to, these 
views, had no right under the alternating system to preside in Frank- 
lin at the time he gave the order for judgment. 

The affidavit on which the order was issued was made by an 
agent, and this constitutes another ground for reversal. The stat- 
ute being adverse to the common law, every person seeking the ben- 
efit of its provisions should be held to pursue the strict letter of the 
act. 

The next and last objection to which I will ask the attention of the 
Court is that the law itself is unconstitutional. 

It is unconstitutional inasmuch as it infringes that provision of the 
Constitution of the U. States which provides that “ in trials at com- 
mon law where the amount in controversy exceeds twenty dollars 
the right of trial by jury shall remain inviolate.”” The amount in con- 
troversy exceeded twenty dollars and the remedy for the reeovery of 
the demand necessarily must be by the course of the common law. 
In other words the subject matter of the controversy was within com- 
mon law jurisdiction. 

Such being the nature of the right to be enforced, it only re- 
mains to enquire whether the remedy provided by the Legislature, 
and under which the proceedings were had, does or not preserve the 
right of trial by jury cviolale. 

The act authorizes the party claiming against a boat for supplies 
-—to have judgment by an ex parle demand supported by aflidavit.— 
There is no trial at all either by jury or otherwise—nor has the 
party an opportunity of being heard in his defenee. The pro- 
ceedings under the statute are similar tu those by the civil law 
where a party is condemned for conlumacy for not appearing after 
summous, &e. The diflerence in the proceedings are that in the 
cases under the slatute no summons of any kind is served. Now 
it must be evident that where the party is condemned to pay a de- 
mand by an ex parte proceeding, the right of trial by jury is alto- 
vether unavailable to him. ‘The remedy provided by which the 


defendant may have the judgment opened, it is true, does secure a 
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jury trial, but it prescribes terms and conditions hard to be com- 
plied with, unusual in the course of the common law, and calcula- 
ted to hinder and prevent a defendant from obtaining the benefit of 
a jury trial. 

The law requires that the defendant shall do all that a defendant 
in Equity is required to do, that he shall by affidavit admit or deny 
the whole debt or some part, and if a part is admitted that such part 
shall be paid ere he be permitted to contest the remainder, and that 
he shall give bond to respond to the final judgment. Now it may 
happen that the owner of a boat is unacquainted with the facts re- 
lating to the demands, and he may be scrupulous as to the denial 
of the validity of a demand of which he knows nothing. He may 
not be able to give security. It is evident that all the requisitions 
of the statute impose conditions unknown to the common law, and 
that they are calculated to render the attainment of the right of 
jury trial less easy and more difficult. Whatever delays, hinders or 
obstructs a party in the pursuit or enjoyment of a right, may be 
truly said to violate such right. In order to a correct determination 
of what was meant by the clause of the Constitution referred to, 
let us refer to the trial byyjury as it existed at the time of its adop- 
tion, and such as we find it was at that time, such must it continue 
to be considered, and in order to obey the spirit of the Constitution 
must be preserved to the defendant undiminished and unaltered from 
its pristine state, when the Federal Government was created. In 
all cases where the Constitution refers to rights and remedies with- 
out specifically defining in what consists the particular right, or 
what is the nature of the remedy, it has been decided by the Su- 
preme Court that reference must be had to the common law as it 
stood at the adoption of the Constitution, to determine any question 
that arises on such subject. Now it may be fairly argued that 
whenever the mode of proceeding in trials at common law is so al- 
tered as to postpone the trial by jury to a time subsequent to the 
rendition of the judgment and the seizure of the defendants prop- 
erty, that such a course of law, being entirely diflerent and oppo- 
site to the common law method of proceeding, is a violation of the 
common law, and if a violation of the law which secures a right to 
a party, it is a violation of that right. Any law it has been deter- 
mined by the Supreme Court of the United States, which, in prescrib- 
ing the remedy on contracts, so acts as to obstruct the party in pur- 
suit of his right to recover on a contract, and renders it “ hardly 
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worth pursuing,” is alaw “ violating the obligation of contracts.” 
Now as a Carollary to such proposition of constitutional law, may 
we not assert thatalaw which materially alters—varies the mode 
of trial by jury, and which imposes new, greater, and hard condi- 
tions, as a pre-requisite to its enjoyment, violates the right which the 
Constitution declared should remain forever inviolate.. Certainly 
the conclusion is fair and legitimate and the premises and the rea- 
soning are analagous and parallel. The Legislature may alter so 
as to increase, but it cannot alter so as to diminish the right. When- 
ever in human affairs a right which an individual member of soci- 
ety is so interfered with as to hinder and obstruct him in the en- 
joyment of the benefits which flow from its uninterrupted posses. 
sion, it is said to be violated. Whenever an object of art, a mon- 
ument raised to commemorate the great deeds of some departed 
hero is shorn of its fair proportions by the rude hands of: man, it is 
said to be violated. Such examples of the acceptation among men 
in which the word is used, are cited to sustain the positions assumed, 
that inasmuch as the act in question hinders and obstructs a man 
in the employment of the right of trial by jury, such as it was 
when the Constitution secured it to him, and whereas by the pro- 
visions of the act, such right has been marred in its beauty of form 
and “ curtailed of its fair proportions,’ has been narrowed and con- 
fined in its limits, the act itself must be considered as operating to 
violate the right. 

The law in question also violates that provision of the Constitu- 
tion of the United States which declares that a citizen shall not be 
deprived of his property except by due course of law. 

The meaning of the Constitution was, that the property of a man 
should not be taken away except by the verdict of a jury and 
judgment of a Court and after a trial at law. It was intended to 
prevent confiscation and seizures by arbitrary authority, or by pri- 
vate hands, under pretence of doing summary justice. It therefore 
provides that the due course of /aw shall be followed. It inhibits the 
passage of a law giving an extraordinary and particular remedy 
to a particular individual or to a particular class of men. 

The due course of /aw meant was the course which was pursued 
at the time the Constitution was adopted, subject to such alterations 
and modifications (as might be eflected by the Legislature,) not in- 
consistent with the true spirit of the conn daw, the great original 
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head and source of all the law known to the Constitution, or meant 
to be defined by that instrument under the nomen generalis—Law 
I contend that the Constitution by the provision last quéted meant 
to prohibit the passage of a law to give any particular person or 
persons particular remedies by means of which they could obtain 
possession of the property of another, which proceeding should be 
different in its spirit and in its operation, from the usual and existing 
“course of law,” which should be required of other citizens, and 
contrary to that spirit and course of the common law designated by 
the terms employed in the section of the Constitution last quoted. 
_ Allparticular and partial Legislation might be safely declared to 
be in violation of the spirit of the Constitution of our State, and 
that of the United States; but certainly such Legislation is so, 
which gives to one man or set of men rights not to be enjoyed by 
others, and rights which if enjoved at all must be possessed and 
used at the expense of, and by meansof, the curtailing of the rights 
of others. Such is the character of the act in question—it permits 
one set of men to proceed in a summary manner to enforce a right, 
whilst other men are held to the pursuit of their rights in the slow, 
yet steady, and sure method known to the common law, and derived 
from it, but simplified and perfected by the statutes of the State. 
For all these reasons I contend that the act in question is unconsti- 
tutional, in violation of the express requirements of that instru- 
ment, and in violation of the spirit of it. To conform to the spirit 
of that Constitution the remedy should be analagous to the common 
law remedies. ‘The tribunal which decides upon the right, should 
proceed according to the distinguishing and characterizing forms 
of common law Courts. The party defendant should be summoned 
in person or by attachment of his property, and be allowed “a day 
in Court,” to be heard by himself or by attorney in his defence, he 
should have the right to examine the witnesses produced against 
him, and to produce witnesses in his own behalf, and the trial of 
the issues of fact should be submitted to a jury, and not decided by 
the Judge on the testimony of the plaintiff alone. Any other mode 
of proceeding (by means of which a man’s property is scized and 
taken out of his possession,) not being in accordance (substantially ) 
with the requisites and characteristics before enumerated, is contrary 
to the spirit of the Constitution, and forcizn to our institutions of 
Government ; unworthy to be practised among a free people, where 
equality in all things is asserted as a fundamental principle of the 
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compact of Government, and in violation of the provision which re- 
quires the observance in all eases of the “due course of law.” 


Carmack §- Baker, for Detendants in Error : 


In this case there are five grounds of Error assigned. We will 
notice them in detail : 

1. It is alleged that the Judge of the Middle District granted the 
Fiat. And that it should have been granted by the Judge of the 
Western District. 

To this we reply that the application may be made before “any 
Judge of the,Cireuit Court in any county in which said boat may 
lie.” Act 1846, Thomp. Dig. 413, Sec. 2. 

2. It is said that the demand of payment was made by an agent 
of plaintiff instead of the plaintiffin person and that the affidavit 
was made by an agent. 

To this we reply—that having beendone by an agent, they 
were in contemplation of Law done by the principal. 

3. It is alleged that there was no summons, or jury trial, or 
notice to the defendants, or declaration. 

To this we reply that the act requires none and where the diffi- 
culty of knowing who the owners of steam boats are is considered, 
it would have been unreasonable in the Legislature to have required 
any notice to the defendants—nonc is required by the attachment 
law and none here. 

The act does not require a declaration. If the defendants desire 
a jury trial—the act gives it to them upon their application to have 
it, and the actin the meantime arrests the proceedings under the 
Execution. 

Instead of taking these proceedings in this case, the defendant 
waived it by giving a bond for the delivery of the boat on the day 
of sale. 

4. The proceeding is contrary to the course of the Common Law. 

To this we answer, this is no valid objection. All equity 
proceedings; Attachment laws; ‘Tax sales ; Admiralty cases, and 
summary proceedings generally, are contrary to the course of the 
Common Law. 

5. The Record and proceedings are unconstitutional in this— 
they violated the Sth and 7th artieles of the Constitution Sce 


amendments. 
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To this we answer that these: articles are intended solcly as lim- 
itations. on the exercise of power by the Government of the 
. United States, ‘and are not applicable to the legislation of the States. 
Barron vs. the Mayor and City Council of Baltimore, 7th Peters, 
243. - Livingston vs. the Mayor of New York, 8.Wend., 85. Colt 
vs. Eves, 12. Conn. 243. 
So of the 6th amendment that secures to the accused a trial by 
jury in all criminal prosecutions. Murphy vs. People, 2 Con. 815. 
that there is such a constitutional prohibition on the 
Legislature here as that contained in the 7th article of the Consti- 
tution of the United States. This act is not a violation of it, 8 
Yerger, 444, Morford vs. Barnes. 


“ 


Dovazas, Chief Justice : 


This case came up by writ of error from a judgment rendered by 
a Judge of the Circuit Court at Chambers at Apalachicola, in Frank- 
lin County, on the fifth day of June, A. D. 1847, under the pecu- 
liar provisions of the second section of an act of the General As- 
sembly of thisState, “approved January 4th, 1847,”’ Thompson’s 
Digest, 414, which provides that “whenever any captain, pilot, en- 
gineer, first or second mate, fireman, deck hand, merchant, builder, 
material man, or any other person employed in, or for materials, 
goods, or supplies furnished’ any steamboat, lighter or other water 
craft navigating or running on the Apalachicola river, and bay of 
Apalachicola, shall have any claim for services rendered on board 
the same, or for provision stores, or work and labor done, shall be 
desirous of collecting the same, upon the said debt becoming due 
and refusal to pay the same upon demand made, he, she, or they, 
may upon application to any judge of the Circuit Court in any coun- 
ty in which said steamboat, lighter or other water craft, may then 
lie, upon the same arriving at the landiny, port, or place of destina- 
tion to which the same has been freighted, make affidavit before the 
said Judge, of the amount due him, her, or them, for any iabor, ser- 
vices or supplies by him, her, or them, done and performed, or pro- 
visions or stores furnished said steamboat, or other water craft, and 
specify the name thereof. Whereupon the said Judge shall grant 
an order to the Clerk of the Circuit Court of the County where the 
pfoceedings shall have been commenced requiring said Clerk to en- 
ter up judgment upon said affidavit, in favor of said applicant for the 
amount sworn to be due; aud it shall be the duty of said Clerk to 
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issue instanter an execution therefor against the owner or owners of 
said steamboat, lighter, or other water craft, to.be directed to the 

Sheriff of the County, whose duty it shall be forthwith to levy said 
execution upon the said steamboat, or other water craft, and advertise 
and sell the same under thé same rules and regulations as govern Sher- 

iff’s sales in othercases. Provided, the said demand exceeds the 
sum of fifty dollars.” (If said sum shall be for fifty dollars or less, . 
then, and in that case the application shall be made to a Justice of 
the Peace, &c. Ibid.) 

An affidavit was made before said Judge by one Luther D. Roberts, 
agent claiming for Roberts, Allen & Co., the sum of six hundred 
and fifty-seven 60-100 dollars, for iron work and material furnished 
said Flint River Steamboat Company, to and for the use of said 
steamboat. Whereupon the said Judge entered the following order : 
“At Chambers, June 5th, 1847, upon reading the foregoing pe- 
tition and affidavit annexed, it is ordered that the Clerk of the Cir- 
cuit Court of Franklin County, do enter up judgment in favor of 
Roberts, Allen & Co., in the sum of six hundred and fifty-seven 
60-000 dollars, ($657 60-000,) amount sworn’ to against ‘The 
Flint River Steamboat Company,’ owners of steamboat Magnolia. 
In witness whereof I have hereto set my hand this day and year 
above written.” This order officially signed by said Judge, was on 
the same day presented by the plaintiff to the Clerk of the Circuit 
Court of Franklin County for the entry of judgment as therein pre- 
scribed, and in pursuance thereof the said Clerk entered up judg- 
ment as follows, viz: “It is therefore considered by the Court that 
the plaintiffs recover against the said defendants the sum of six hun- 
dred and fifty-seven dollars and sixty cents, together with their costs 
by them in this behalf expended.” Ahd upon the same day an exe- 
cution issued on this judgment which was levied on the said steam- 
boat Magnolia. The steamboat was_ replevied until the first 
Monday in December, 1847, that being the first regular sale day 
after the said steamboat was replevied as.aforesaid. 

The plaintiff has assigned five several errors but we will only 
consider the third, which we deem decisive of the case, and which 
is as follows, to wit: 

“There was no summons issued and served, nor was there any 
appearance by defendant, by self, or by attorney, nor was there any 
evidence to shew that defendant had any notice of the institution of 
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this suit, nor was there any declaration filed, or any assessment of 
damages by a jury.” 

The defendants in error éinltdnd that the statute above quoted 
does not expressly require either @summons, appearance by, or no- 
tice to the defendant, declaration or a jury trial. This is true but 
the must have notice either actual or constructive, or no 
Valid j ent can be entered against him. Hollingsworth vs. 
Barbour, ctal., 4 Peters, 470. Jones vs. Smith, 3 N. Hamp., 108. 
Ilart #. Huckins, 6 Mass. 399. Arnold vs. Tourtelot, 13 Pick., 
172. Heathorn vs. Hulin, 3 J. J. Marshal, 482. Morris vs. Park- 
er, 3 Littell, 268. Stayel vs. Westcott, 3 Day 349. 

Statutes authorizing proceedings in derogation of the common 
law for the recovery of debts, generally provide specially, that no- 
tice of the institution thereof be given to the defendant. It has 
been said that our attachment law requires no notice. It is true 
that it requires no notice before a seizure of the property, but it ex- 
pressly requires that notice of the institution of the suit shall be 
personally served upon the defendant, or shall be published for three 
months in some newspaper of the district, and if there be no news- 
paper, then a written advertisement in some public place. This 
notice by advertisement or writing is what the books call construc- 
tive notice, and our attachment law further provides that “the Court 
upon satisfactory proof of the service of such notice, and upon the 
finding of a jury of inquest may award judgment. It also requires 
a declaration and other pleadings.” Thompson’s Digest, 359, No. 1. 
Duval’s Comp., 388, Sec.14. It also provides that no attachment 
shall issue until the party applying therefor, his agent, or attorney, 
shall enter into bond with at least two good and sufficient securities; 
payable to the defendants, in at least double the debt or sum deman- 
ded, conditioned to pay all costs and damages the defendant may 
sustain in consequence of improperly suing out said attachment.— 
Thompson’s Digest, 388, No. 4. Duval, 391, Sec. 10. Thus 
strictly guarded are the rights of defendants under our attachment 
law. ‘Theact upon which this proceeding is founded contains no 
such safeguards for the defendants, and does not therefore commend 
itself to favorable consideration. In this case it is not pretended 
that there was any actual notice, or indeed any other notice, but the 
advertisement of the sale of the steamboat by the Sheriff. It was 
suggested (though apparently not relied on,) that the defendant had 
notice by this alvertisement, but this was after judgement, and be- 
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sides is not notice to the defendant to appear and defend his rights, 
but is only notice to purchasers. Constructive notice can only exist 
in cases coming fairly within the provisions of the statutes author- 
izing Courts to make orders of publication, and providing that the 
publication when made, shall authorize the Courts to enter a judg- 
mentor decree. Hollingsworth vs. Barbour, et a/., 4 Peters Rep., 
466. Chief Justice Marshal in the case of Meade vs. Deputy 
Marsh., &c.,1 Brock. 388, held that “ it isa principle of natural jus- 
tice which Courts are never at liberty to dispense with unless under 
the mandate of positive law that ‘no man shall be condemned un- 
heard, or without an opportunity of being heard.’ ”’ The statute un- 
der which this proceeding was commenced contains no such man- 
date. Although it does not expressly require, it does not prohibit 
ithe giving of notice, and if it is so framed that notice cannot consis- 





tcntly with its requirements be given, it may well deserve consider- 
ation whether it is not null and void, as being against the plain and 
obvious principles of common right. In Falconer vs. Montgomery 
and others, 4 Dall. 233, the Court said: ‘The plainest dictates of 
natural justice must prescribe to every tribunal the law, that ‘no 
man shall be condemned unheard.’ It is not merely an ab- 
stract rule, or positive right, but it is the result of long experience, 
and of a wise attention to the feelings and disposition of human na- 
ture.”’” And in the case of the Commonwealth vs. the inhabitants of 
Cambridge, 4 Mass., 627, it was held to be “an essential principle 
of natural justice that every man have an opportunity to be heard 
in a Court of law upon every question involving his rights or inter- 
ests before he is affected by any judicial decision of the question.— 
In the case of the Commissioners of Ilighways vs. Clow and others, 
15 John. 537 to 539, the judgment of the Court of Common Pleas 
was reversed because the decision of the Commissioners had been 
reversed on an “ ex parte” hearing withoul notice to them, although 
by the statute under which the proceedings took place no notice was 
by its terms required to be given. And in Corlies vs. Corlies, 8 
Vermont 387 to 389, the same principle is maintained. 

Ilart vs. Huckins, 6 Mass. 400, was an action of entry sur dis- 
seisin, the process was served by a constable, who was only author- 
ized by statute to serve process in personal actions ; judgment was 
rendered by a Justice of the Peace which was carried up to the Com- 
mon Pleas where it was aflirmed, but the Supreme Court reversed 
it, on the ground that it being a real action, the constable had no au- 
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thority to serve the process, and consequently the tenant had no le- 
gal notice, and ought not to have been called, and that the judgment 
rendered on his supposed default was erroneous, and in reversing 
the judgment the Court said: “no Court is authorized to render a 
judgment or decree against any one, or his estate, until after due no- 
tice by,serviee of process to appear and defend.” And Hollingworth 
vs. Barbour, et al., above cited, 4 Peters 472. Denning vs. Corwin, 
11 Wendell’s Rep. 651 and Campbell and others vs. Brown, 6 How- 
ard’s Reps. 111, were reversed because the defendant had no no- 
tice, either actual or constructive. 

With these authorities before us so directly in point and so con- 
clusive, we should be (we think) fully justified in reversing this 
judgment, were there no other objection interposed than the want 
of notice. But on account of the extraordinary character of this 
statute, we have deemed it to be our duty to notice its provisions 
further. Itis to be observed that the judgment is required to be 
entered upon the affidavit of the claimant alone; the execution to 
issue forthwith directed (if the judgment is in the Circuit Court,) to 
thesheriif, if in a Justices Court, toa constable, and in either case, it 
is made the duty of the officer forthwith to levy said execution upon 
the Steam Boat, or other water craft. ‘No discretion is left with 
the oflicer; he must levy on and advertise and sell the steam boat 
or other water eraft (unless the defendant should perchance happen 
to hear of the proceedings, and put in a defence under the onerous 
_ conditions imposed by the fourth section of the act) notwithstanding 
there might be an abundance of other property of the defendants 


within his reach (or even on board such steam boat or other water 
craft) to satisfy the execution. We sce therefore that a steam boat 


of great value, might be seized by virtue of an execution for a debt 
of five dollars (or even a less sum) by a constable, or for any sum 
over fifty dollars by a Sheriff and detained until the next sale day, 
and then unless replevied must absolutely be sold, notwithstanding 
the whole cargo of such steam boat might be the property of the 
defendants, and consist as it naturally would of articles capable of 
being separated, so that the officer would have no diiliculty in levy- 
ing on property in proportion to the amount of the debt claimed. 
; Such a state of things would we think be against common reason, 
common fight and the. principles of common justice. And in the 
case of Ham vs. McClaws, 1 Bay’s Reps. 93, it was held that 
“statutes passed against common right, and common reason are 


A, 
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null and void, so far as they are calculated to operate against these 
principles. “If consequences, or those manifestly against common 
reason arise collaterally out of a statute, it is void pro tanto.” 1 
Harper, 101, cited in 3 United States Digest, 482, No. 4. 

But the more serious objection to this statute is, its interference 
with the right of trial by jury. Under this statute a judgment 
may be entered up for any sum upon an open account and even 
without an exhibition of the account or any other voucher, upon 
the affidavit (as we have seen) of the plaintiff himself, without, too, 
even the verdict of a jury. 

The right of trial by jury, says Judge Story, is justly dear to the 
American people. It has always been an object of deep interest 
and solicitude, and every encroachment upon it has been watched 
with great jealousy. 3 Story’s Comm., 638, 639, Sec. 1760. ‘‘In 
Magna Charta it is more than once insisted on, as the principal bul- 
wark of our liberties, but especially in chap. 29,by which it is 
provided: That no freeman shall be hurt in either his person or 
property (‘nisi per legale judicium parium suorum vel per legem 
terre’) unless by lawful judgment of his peers or equals, or by the 
law of the land. A privilege” says Blackstone, ‘“ couched in almost 
the same words with that of the Emperor Conrad two hundred years 
before. And it was ever esteemed in all countries a privilege of 
the highest and most beneficial nature.” 3 Black. Comm. 271. 
Chap. 23. Chapter 29 of Magna Charta is in force in this State 
by virtue of the act of Nov. 6th, 1829, adopting the common law 
and statute laws of England, &c., Thompson’s Digest 21, Sec. 2. 
Duval’s Comp. 357—and article 17 of the schedule and ordinance 
of the Constitution of this State continuing this latter act amongst 
others in force. The Constitution, Thompson’s Digest page 2, Sec. 
6, declares that “the right of trial by jury shall forever remain 
inviolate.”” The act of the General Assembly under consideration 
has been passed since the Constitution went into operation, and the 
question arises therefore whether it is not in violation of the pro- 
visions of thatinstrument. At the time when the Constitution was 
adopted and when it first became operative it is very certain that the 
plaintiff below could not have recovered this judgment without “a 
trial by jury,”’ and the act under which it was rendered wholly dis- 
penses with a jury and expressly authorises the Judge or Justice of 
the Peace (as we have seen) to render the judgment not only without 

15 
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a jury, but upon the affidavit of the plaintiff alone and without 
notice to the defendant. 

The Constitution says “the right of trial by jury shall forever 
remain inviolate,” that is (as is very evident) the right shall (in all 
cases in which it was enjoyed when the Constitution became binding 
and obligatory) continue unchanged. It shall “ remain inviolate.” 
This term does not merely imply that the right of jury trial shall 
not be abolished or whdlly denied, but that it shall not be impatred. 
The word inviolate is defined by approved Lezicographers to 
mean unhurt, uninjured, unpolluted, unbroken. Inviolate says 
Webster is derived from the latin word “ inviolatus” which is de- 
fined by Ainsworth to mean, not corrupted, immaculate, unhurt, 
“untouched.” Fromthe plain and obvious meaning of these words 
therefore, we conclude that the General Assembly has no power to 
impair, abridge, or in any degree restrict the right of trial by jury 
as it existed when the Constitution went into operation. It will not 
we think be fora moment contended that the right of trial by jury 
is not by this act greatly impaired, abridged and restricted. AI- 
though it is not totally denied to the defendant, yet under this act 
he can only have a jury trial when after judgment he may happen to 
obtain information of the pendency of the proceedings before the 
sale takes place, and then only upon condition that he swears that he 
does not owe the whole or some part thereof, and even then only as 
to the part which he swears he doesnot owe. Another condition is 
interposed by the act to the enjoyment of this Constitutional right 
with which it might in many cases be difficult, if not utterly impos- 
sible for the defendant to comply, viz: he must give bond with 
good security, residing in the county where such proceedings may 
be had, to the plaintiff in double the amount claimed, conditioned 
for the payment of the eventual condemnation money and all costs 
thereon, an amount let it be recollected sustained on/y by the affida- 
vit of the plaintiff on which the judgment is in the first instance 
entered and execution issued and levied. 

Now it is very manifest that if the General Assembly may in the 
first instance dispense with “the right of trial by jury” altogether, 
and in the second interpose these two novel not to say dangerous 
and oppressive conditions, it may interpose others indefinitely. 
If the right in question may be denied in one kind of cases, or only 
allowed upon‘onecrous conditions, it may in all cases. If it may in 
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civil cases it may in criminal cases and even where the life of the 
accused may depend upon the issue. 

Therefore the wisdom of that mpoee of the Constitution which 
prohibits “the right of trial by jury” from being injured or even 
“touched” is very apparent. This act allows judgment to be 
entered up for any amount (no matter how much or how complica- 
ted the accounts on which the claim may be based) without any 
other proof than the affidavit of the claimant himself, and in this 
case it was actually so entered (or rather upon the affidavit of an 
agent) without pleadings, without notice, without appearance by 
the defendant and without a jury. 

The Court feel the importance of the sacred trust confided to 
them, of preserving the Constitution of the State unimpaired, and at 
the same time the delicate duty it imposes of declaring null and 
void any act of the General Assembly believed to be subversive of 
any of its provisions. 

When however it is remembered with what jealous and scrupu- 
lous regard “the right of trial by jury” has ever been cherished 
and preserved by our Anglo Saxon ancestors, and by the Fathers of 
the revolution of 1776, a regard transmitted tous their descendants 
not only with unabated attachment, “but if possible with increased 
interest and regard—a Magna Charta shielding every one in the 
enjoyment of life liberty and property: When these things are 
borne in mind and a Legislative act in its terms abridges this hal- 
lowed right, or its provisions are subversive of the principles of 
natural justice and against common reason and common right, the 
duty of the Court, though unpleasant and even painful, is too obvious 
to be doubted or denied. Such an one is the act entitled “an act 
giving a lien to steam boat men and others navigating the Bay and 
River of Apalachicola,” approved January 4th, 1847, and we are 
compelled to consider it to be against the letter and spirit of the Con- 
stitution of this State, unsuited to answer reasonably, rightly or 
justly the purposes for which it was enacted, and that it is conse- 
quently null and void. 

The judgment must therefore be and the same is hereby reversed, 
and the cause remanded to the Court below with directions to dis- 


miss this suit. 
Per Curiam. 
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Putte Fraser anp Wire vs. Coartes WILEY. 


Where this Court is equally divided in opinion, judgment must be entered af- 
firming the judgment of the Court below. 

Where there is such division, the justices are not required to file their opin- 
ions in writing before judgment is pronounced. 

The statute providing that the justices shall file their opinions “in all cases 
decided in said (this) Court before judgment pronounced” is only directory. 


Motion to vacate the judgment heretofore entered in this cause 
in this Court. The grounds of the motion are stated in the opinion. 


Fraser, for the Motion. 
Hawkins, Justice : 


This case was argued upon its merits at the last term of this 
Court and submitted to it for its decision, and the Court being equal- 
ly divided judgment of affirmance was entered and the plaintiff in 
error now seeks to vacate that judgment and reinstate the case upon 
the following grounds to wit: First, That the Court being equally divi- 
ded in opinion, no judgment could be entered affirming the judgment 
of the Court below. Second, that the justices of the Supreme Court 
did not file their opinions in writing in this case before judgment 
was pronounced. 

These are important questions touching the practice of this Court, 
neither of which have before occurred in thisState. Upon a very 
full examination of them however, they seem to present very little 
difficulty. 

The general rule is that he who makes a motion to reverse a 
judgment, and takes nothing by it, it is to be considered as denied, 
otherwise the consequence might be that the record would be here 
forever, and to give effect to that denial, a judgment of affirmance 
ought to be given. Bridge vs. Johnson, 5 Wendell 374. In the case 
of Iveson vs. Moore, 1 Salkeld 17, the concluding part of the case 
is this: The Court being thus divided and there being a former rule 
to stay judgment, no judgment could be entered, but et per curiam if 
the Court had been divided on the first motion the plaintiff might have 
‘entered judgment, but now this rule must stand or be discharged, 
and discharged it cannot be, because the Court are equally divided. 
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In 1 Ld. Raymond 495, in a note the reporter says: * In this case 
upon one of the former motions in arrest of judgment a rule was 
made that judgment should be arrested, and now the Court being 
divided the plaintiff could not have the rule discharged nor have 
judgment. But if onthe former motion the Court had been divided 
judgment would have been entered for the plaintiff. These cases are 
therefore authority in favor of the correctness of the judgment in 
this case. In the Exchequer Chamber it is the practice upon a di- 
vision to affirm the jadgment. Deighton vs. Greenville. 

And so is the practice in the House of Lords, 1 Shower 36.— 
Cruise on Fines 222, Irish Edition 118. 2 Tidds’ Pr. 1236. A 
similar decision was made in the Court of Exchequer Chamber in 
Ireland, in the case of Warburton vs. Loveland and Ivie in 1828. ° 
1 Hudson and Brooks, Reps. 725. The same practice has obtained 
in the Supreme Court of the United States. See the United States 
vs. Worrell, 2 Dall. 388. 11 Wheaton Reps. 59. 

The judgment of the Court below must be presumed to be right 
until the Court of dernier resort has decided otherwise. Bridge vs. 
Johnson, 5 Wendell 372. 3 Tidds Pr. 1178. The same rule ob- 
tains in Maryland. 5 Harr. and Johnson, 284. 

It is a principle of the common law that when a motion is made 
in a Court of Justice and the Judges are equally divided on the ques- 
tion, the mover takes nothing by his motion. Foot vs. Tracey, 1 
John. Reps. 54. Iveson vs. Moore, 1 Salk. 17. Chapman vs. Lam- 
phere, 3 Mod. 156. 1 ‘Shower 46, in note. 

As to the second point, that the Court was bound in compliance 
with the statute to file written opinions even in case of a divided 
Court, we have come tothe conclusion that it is not requisite or ne- 
cessary and that it was not the intention of the Legislature that we 
should do so. The statute is in these words, “* The Justices of the 
Supreme Court shall file their opinions in all cases decided in said 
Court, before judgment is pronounced, which shall be entered of 
record in the case.” 

The objects which the Legislature had in view in declaring that 
the decisions of this Court should be in writing, and afterwards 
printed in the shape of reports appear to be these, that the citizens 
of the State should have the benefit of the adjudications of their 
highest legal tribunal, upon all questions or cases brought before it. 
The decisions of these questions involving as they inevitably must 
the rights of persons and property, including frequently the inter- 
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pretation of statutes, becoming in fact sales of aetion to » neatly 
quitetthe same extent as the statutes themselves, the importance of 
their promulgation must be at once apparent and readily appreciated. 
It segms clear, that the opinions of the justices as a Court are to be 
written and if there should not be a majority of the Court agreeing on 
one side of the question, there can be no decision. There must be 
something decided before the statute applies, and if the Court is 
divided. can there be in the nature of things a decision? The Lex- 
icographers tell us that the term “decided,” implies ‘ decision, some- 
thing that is unequivocal, that puts an end to doubt.” Suppose the 
Court stand opposed two to two, are there any doubts removed, is not 
the case left in the same situation in which it came up, leaving the 
questions of law involved in it as open questions and subject to fu- 
ture adjudication. Can the opinion of the Court be cited as au- 
thority in any future controversy? Certainly not, because there is 
a perfect mathematical balance with no preponderance on either 
side. 

It may be said that there is a sub modo decision, inasmuch as there 
is a judgment of the Court, but at most it would appear a decision 
by operation of law, and not by the Court, a majority being neces- 
sary to produce that result. Nor can we invoke the decision of 
the judge at nisi prius to be thrown in one scale or the other. ‘The cause 
comes up. to be tried de novo, with the facts already ascertained, the 
counsel better and more maturely prepared than in the Court below, 
and is to be decided by a tribunal possessing all the advantages of 
an Appellate Court. The intention of the Legislature seems to 
have been to obtain the reasons which have guided and actuated the 
Court in coming to a decision, rather than those which might have 
operated to produce division and disagreement. Even if we are 
wrong in this view of the matter, the not having filed written opin- 
ions in this case, would not affect the validity of the judgment, for 
the statute is only directory. Statutes directing the mode of pro- 
ceeding by public officers, are advisory and not essential to the va- 
lidity of the proceedings themselves unless it be so expressed. 8 
Vermont, R. 280. Corless vs. Corless, ib. 390. People vs. Allen, 6 
Wendell 480. Pond vs. Negus, 3 Mass. 230. 

Of course we have regarded the question as a purely legal one, 
having naught to do with inquiries based upon any supposed expe- 
~ diency. * With,these views, we are of opinion that the motion must 
be denied. Per Curiam. 
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BALTZELL, Justice, dissenting : 


The decision of the Court in this case is that there is no obliga- 
tion to deliver opinions where there is an aflirmance of the judgment 
through an equal division of the justices. In this] do not coeur, 
conceiving that the law is imperative, and extends to and embraces 
both in its letter and spirit all cases disposed of. Its language is 
the justices “shall deliver opinions in all cases decided.” 


The Court, however, says although there was a judgment there was 
no decision, and therefore the statute is inapplicable. I find no such 
distinction in any elementary work of the law, in any book of re- 
ports, nor in any Statute, nor is acitation of any such given by the 
Court. They say Lexicographers “tell us that the term decided 
implies decision, something that is unequivocal, that puts an end to 
doubt.” Admitting this, does it prove that judgment is differ- 
ent from decision, or are we to infer that judgment implies indecis- 
ion, something that is equivocal, or that creates a doubt. A more 
extended reference to the same authority would have found the 
word decision defined to be ‘determination, as of a question ordoubt, 
final judgment or opinion ina case which has been under deliberation, 
discussion.’ 

Nor is this view of the Court as we apprehend sustained by the 
text books. 1 Black. Com. 69. 

Nor by the language of this Court itself on repeated occasions— 
Miller, &c. vs. Hoc, “this case must be governed by the decision 
of the Court in the preceding case as in the one just decided, the 
judgment is therefore reversed.” 1 Flor., 197. 

In Beatty vs. Ross, the Chief Justice decided the case and his 
decision being sustained the judgment is confirmed, &c., Ibid. 
210. 

In Archer vs. Duval’s administrator by the common law judgment 
followed the decision on a demurrer as matter of course, &c. Ibid 
203, 204, 207. 

Nor by that of other Courts. 

The Supreme Court of the U. 8S. uses the two words as _ follows: 
«A judgment concludes the subject in which it is rendered and 
pronounces the law of the case, it puts an end to all enquiries by 
deciding it.”” 3 Peters, 204. P 


“ The decision of a Court of Reeord is conclusive, and whethe: 
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ils decision be correct or not its judgment, until reversed, is binding 
on every other Court.” 1 Peters, 340. 
Whilst the words are used indiscriminately, in correct legal ac- 
ion the judgment may be regarded as the formal expression of 
the decision spread out on the record by the Clerk. 

Nor is the distinction maintained in the various statutes referring 
to the final action of our Courts. 

Thus in the second section of the law of the first State Legislatures 
organizing the Supreme Court of the State we find these words to- 
gether: “The acts of the Governor and Council now in force, 
and providing for regulating appeals from the judgments, or decrees, 
or decisions of the Superior Courts of the Territory to the Court of 
Appeals or writs of error for the review of decisions of said Supe- 
rior Courts shall as far as applicable be in full force, and be deemed 
to apply to said Supreme Court.” 

In the 14th section of the same law “ That all cases now pend- 
ing in said Court of Appeals shall be transferred to said Supreme 
Court, and tried and decided therein and thereby. Laws of 1845, 
p- 13. 

It is under this section the Court took jurisdiction of the case un- 
der consideration, and from it derived their power over it. If the 
case is not decided this part of their duty would seem yet to re- 
main. 

The provision for the delivery of opinions is in this same statute. 
The sixth section of the Jaw regulating the mode of suing out writs 
of error, and prosecuting appeals has this provision “That the said 
Court of Appeals may order the record of the judgment with their 
decision and determination thereon ‘in writing duly certified to be 
remitted to the said Superior Court, and the said decision and de- 
termination shall be carried into execution by the officers of the 
said Court or the said Court of Appeals may award execution to 
carry into effect its decisions and determination.”” Duval, 109. 

Now we canscarcely imagine authority more direct and express— 
the decision is to be remitted—the decision carried into effect. If the 
Court has sent their mandate without a decision the law would seem 
not to have been complied with. 

Again the opinion asserts that “although there was a judgment it 
was by operation of law and not by the Court.’’ Were there is no 
reference to authority, and the question occurs if not made by the 
Court, who or what other power is there that can rightfully, unde: 
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the Constitution and laws of the State make it? All judgments are 
by operation of law, but can the law operate to make a judgment 
in the absence of, or without a Court ? 

“The record however, does not in my judgment, sustain the.alle- 

gation that the judgment was without a Court. 
Putte Frazer and Wirg, adm’rs, &c., 
vs. January Term, 1847. 
Cuartes WILLEY. 

Present Hon. Tuos. Doveras, Chief Justice, Hon. Tos. Bat- 
zELL, Hon. Gro. S. Hawkins, Hon. Geo. W. Macraz, Justices. 

This day came the parties by their attorneys, and the transcript 
of the record of the judgment aforesaid being seen and inspected, 
and said parties being fully heard by counsel, and the court being 
equally divided in opinion, itis considered by the court that the 
said judgment be affirmed,” &c. 

The question is asked as not admitting of any doubt, “ Is not the 
case left in the same situation in which it came up, leaving the ques- 
tions of law involved in it as open questions, and subject to future 
adjudications ?”’ Can it be the design to say, that the case is open 
in the Circuit Court, and to be tried there again? This would seem 
to be the fair inference, for the Supreme Court had refused to take 
farther action of it, by declaring the judgment of the former term valid. 
We have, however, thought this scarcely possible. If yet subject 
to future adjudication, it must be by the Supreme Court; and if so, 
the question arises, why was the motion of the plaintiff to reinstate 
his case overruled ? 

Again, it is said that the opinion of the Court in such a case is 
not authority. With due deference, this question is more appro- 
priate for the tribunal betore which the decision may hereafter be 
quoted. Courts do not usually attach to their opinions when deliv- 
ered the estimate to be placed upon them, nor pledge themselves in 
advance to recognize or reject any case as authority. But why is 
this case not authority ? As the judgment of the Circuit Court, 
expressing the law of the case, until reversed it is authority— 
when that judgment is affirmed by the Supreme Court is there a di- 
minution of its authority 2? The Judge of the Circuit Court declared 
the law of the case, the Supreme Court affirm the judgment, there- 
by giving the sanction of that tribunal to the law as declared by the 
‘Court below. 

A reversal obviously would have destroyed the authority of the 

16 
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case; butthat an affirmance has this effect, is to confound and ut- 

terly annihilate the meaning and sense of terms. ‘This would be to 

place the Court in the contradictory position of maintaining by their 
judgment the right of one of the parties under the law which by 

the qualification attached to their opinion they maintain that he is 
not entitled to—in other words affirm the case as to the parties, but 
reverse it as authority for other cases and this upon the ground that 

the “Court stands opposed two to two—or is divided, and in such 
case it is said there is a perfect mathematical balance with no pre- 
ponderance on either side.” With due deference we cannot admit 
the propriety of this language, we do not admit that a Court can be 
divided. By lawa majority of the judges is sufficient to transact 
business and the agreement of more than half of these will be suffi- 
cient to decide a case although this majority may be lessthan half the 
number of the judges, thus in a judicial body of twelve, seven present 
would be a quorum and four concurring as to a case would render 
the judgment though in fact constituting only one third of the 

judges. In a body consisting of five judges a quorum consists of 
three and two of these concurring render the judgment of the 
Court. In Legislative assemblies this is also the case. In the in- 
stances of the judicial bodies above stated the four in the one case 
and the two inthe other constitute the Court, in the Legislature the 
majority of the quorum constitute the Legislature and this by opera- 

tion of law. A concurrence of a sufficient number of judges to do 
business, to give judgments, to decide cases then constitutes the Court 
and in case of concurrence with them although there may be disagree- 
ment or division amongst the judges there is no division of the 
Court. This is the law of its organization. 

A similar law prevails in the structure and organization of Appel- 
late Courts, and Courts of Error of the last resort, where there is an 
equal division of the judges. In such cases by the settled rule the 
judges in favor ot affirmance constitute the Court, there is then by 
operation of law an affrmance of the judgment, a declaraticn by the 
Court that the judgment of the Court below is right'and must be carried 
intoexecution. Such is the case in the House of Lords in England, 
Court of Errors of New York—of Maryland. In this Court also as 
announced in the present case and repeated again in the case of 
Williams and Moseley the same law prevails. In cases depending 
in other Courts it is a principle “where the judges are divided the 
mover takes nothing by his motion, there is no judgment,” the inyari- 
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able practice of the Court of Kings Bench and of the Common Pleas 
being not to give judgment in case of a division of opinion of the 
judges.” 1 Strange, 383. 

With due deference, by not attending to this distinction the mistake 
has been committed of saying when the Court is divided “ the princi- 
ples of law are not settled, the question is not decided,” &c,—* the 
case only is settled, not the law in this Court.” With great propriety 
this language may be applied to cases of division in the Kings 
Bench and Common Pleas where there is no judgment. Can it how- 
ever apply where there is decision and a judgment rendered ? 

These positions as to the law not being settled, the question not 
decided, but only the particular case, &c., are so opposed to the 
principles and mode of action by which Courts profess to govern 
as to be irreconcilable with reason and propriety. According to 
Blackstone “ judgment is the conclusion that naturally and regu- 
larly follows from the premises of law and fact, &c., which judg- 
ment or conclusion depends not therefore on the arbitrary caprice 
of the judge but on the settled and invariable principles of justice.”’ 
3 Black. 396. 

“It is the sentence of the law pronounced by the Court upon the 
matter contained in the record.” 3 Black. 395. ‘A Court when it 
consiructs a judgment forms it of certain materials which are law, 
these materials the Court does not make and so far the judgment is 
not creative of law. These materials consist of the divers laws 
within the realm, of maxims, principles, rules, intendment and 
reason of the common law, report books, records and other authori- 
ties of law.” Ramon Jud. 2. ‘ 

If these materials are rejected in the decision of a case what 
substitute is to take their place? Can they give a judgment 
without their use, indeed rejecting them by their own admis- 
sion? Is not this the giving a judgment which is not law and 
therefore reversing the sense and meaning of the term? Is it not 
substituting the mere dixit of the judge in place of a decision based 
upon the settled and invariable principles of justice? Can there be 
a law or rule of action applicable to two parties and their rights 
which js not applicable to all parties and all rights of the same 
kind ? 

I will hot be understood as contending that a decision of this kind 
is of the highest or best authority. My position is that it is 
authority lessened in weight by the fact that it was rendered by a 
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divided Court. Ram on Jedguents i in speaking of “ the circum- 
stances which may lessen the value of authority,” specifies cases 
“where the Court was equally divided or were not unanimous in 
opinion,” p. 183. 

A higher authority is to be found in a case decided by the 
Supreme Court of Vermont and taken from Washburn’s Digest. 
“Tt must be a very clear case and one unsusceptible of doubt which 





- would lead the Supreme Court to disturb a question which had been 


settled in previous years even though that decision were given by a 
Court divided in opinion.”” State vs. Bosworth, 13 Verm. 402. | 
insist then that there has been a decision of this case by this Court 
and of the questions and principles of law involved in it—that it is 
absolute and valid as if concurred in by all the Judges—that it is 
the law of the case and of all other cases similarly situated until 
like all other authority it can be assailed by shewing that it was 
not law. 

If the case was decided the statute is applicable unless although 
within its letter it is not within the spirit of its provision. Nor is 
there a reason why an opinion should not be delivered in the case of 


a divided Court. This involves an enquiry into the reason of 


judges delivering opinions atall in any case. This is given by the 
judges both in England and America in language of this character. 

In England said Lord Kenyon it has long since been held to be 
the great duty of every Court of justice to administer justice as well 
as they can between the litigating parties—another and not less 
material duty isto satisfy those parties that the whole case has been 
examined and considered. 6 T. R. 408. 

Next to doing right the great object in the administration of pub- 
lie justice should be to give public satisfaction. 3 Black., 391. 

The expressed reason of a judgment is an important ingredient 
in it, the reason of a resolution is more to be considered than the 
resolution itself. Ram 21. 

Next to doing justice said Chancellor Dessassure, in a sentiment 
quoted with approbation by the Supreme Court of South Carolina, 
the greatest consolation of judges, is so to administer that justice as 
to satisfy the parties that the merits of their causes have been fully 
brought, well considered and impartially decided. 1 Hill Ch. 
453. 

In a recent case decided in the Court of Exchequer one of the 
judges said although Ld. Lyndhurst has in a great degree antici- 


ene 








JANUARY TERM, 1848, 125 


Philip Fraser and Wife, vs. Charles Willey. 


pated the judgment which | intended to deliver, the parties to the 
cause are entitled to be satisfied by knowing .the opinion of each 
judge and the grounds on which it is founded. Ram on Judg- 
inent, 20. 

“It is not only a justice due to the public and the partics,” said 
Lord Mansfield, “to weigh well the grounds and reasons of the judg- 
ment, but it is of great consequence to explain them with accuracy 
and precision in open Court, especially if the question be of a gen- 
eral tendency, that the law of the land may be certain and known.” 

It is this course of these Courts that has obtained for them the 
tribute of the most distinguished of the jurists of America. ‘“ Ev- 
ery person well acquainted with the contents of the English Reports 
must have been struck with the unbending integrity and lofty mor- 
als with which the Courts were inspired. I do not know where we 
could resort among all the volumes of human composition to find 
more constant, more tranquil and more sublime manifestations of 
the intrepidity of conscious rectitude. If we were to go back to 
the Iron times of the Tudors and follow judicial history down from 
the first page in Dyer, to the last page of the last reporter, we should 
find the higher Courts of civil judicature generally and with rare 
exceptions, presenting the image of the sanctity of a temple where 
truth and justice seem to be enthroned and personified in their de- 
crees.”’ 1 Kent. Com., 496. 

Nor have the American Courts been wanting in this respect, hav- 
ing earned a like deserved distinction. Did those judges however 
content themselves with discussion and the delivering of opinions in 
cases only when they were allagreed ?_ By no means, their noblest 
triumphs were earned, their greatest efforts made in cases of disagree- 
ment, in cases of doubt where the highest stretch ofingenuity and talent 
were required to attain and develope the truth. It is there indeed 
discussion, debate and effort are required and wanted. “All opinions, 
yea errors known, read and collected,” says an eminent writer, “are 
of main service and assistance towards the speedy attainment of what 
is truest. Truth arises from the collision, and from hence springs 
liberty which is a security from the effect of reasoning.” We do 
not require a beacon when the channel is deep and free from im- 
pediment. . 

Supposing that we are mistaken in the opinion that the case was 
decided, that there was a Court to give judgment and that it is not 
open to future adjudication, we ask then if the parties even ina 
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case so situated have not rights and the public to be satishie d hom 
and why a judgment has been so rendered ? 

If right in the opinion that the two judges constitute the Court 
does not a singular responsibility devolve upon those thus assuming 
the high and solemn duties of this exalted tribunal to explain satis- 
factorily and conclusively a judgment whieh they assert in opposi- 
tion to the respectable authority of two Of their brethren. It does 
seem tous in proportion to the delicacy of that position is it a duty 
on their part clearly and beyond all question to vindicate and sustain 
the propriety of their judgment. 

Clear in the opinion that the construction given is against the 
letter as well as the spirit of the law, there are other reasons n» 
less cogent in my view against it founded in the very organization 
of the Court itself. This is the highest judicial tribunal of the land, 
itis of the last resort except in very few instances, it undertakes to 
administer the law according to the course of the most enlightene:| 
Courts in this country and in England. They all in their action for 
centuries past in England and since the time of their organization 
in this country as we have seen, have been distinguished for the 
discussion, the careful and attentive examination and consideration 
of questions and principles. Their records are a proud monument 
m their favor of an adherence to truth and right and principle 
maintained over the occasional ascendancy of error and mistake. 
To their honor and glory be it spoken, there has been no ipse 
dixit of the judges, no mere mandate as the order or command from 
an executive officer ; such is not and it is to be hoped never may be 
the mode of action of the Courts in this country. They have sus- 
tained themselves and can ever only sustain themselves by basing 
their decisions upon justice and right and explaining to the citizen 
the grounds and reasons of their decision. The opinions of the 
Court are the only means of communicating with the people, their 
protection against perversion of facts and law—against misrepresen- 
tation, against error and mistake, they are important alike to the 
judges, to the parties anc to the people and any omission, restriction or 
abridgement of the duty is calculated to be alike injurious to them 
all. 
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verything is to be presumed and every reasonable intendment made in favor 
of an award. 

Where arbitrators agree on some of the facts, but differ with respect to others 
not connected with the first, there scems to be no good reason why the 
umpire, if he thinks proper, znay not take those points on which the arbitra. 
tors agree to be as they report them, provided a re-txamination is not re- 
quired by the submission, or by either of the parties before he makes his 
award. 

An award of payment of a specific sum is sufficient without directing a release 
from the party to whom it is to be paid. 

Though an award should not in terms decide all the matters submitted to the 
arbitrators, yet if the thing awarded necessarily includes the other things 
mentioned in the submission it is sufficient. 

When an award does not fix the time of payment of the sum awarded, the mo- 
ney is payable immediately. 


Error to Leon Circuit Court where this case was tried befure 


Judge Baltzell. 
Archer, for Plaintiff in Error: 


The Court erred in refusing to adinit the award in evidence and 
in deciding that it was void upon its face. 

The award of the umpire Argyle is a vaiid award. He adopted 
the statement of accounts made and agreed to by the arbitrators, 
and proceeded to decide the other items about which the arbitrators 
disagreed. Having added both the sums together, he awards the 
total amount to the plaintiff. ‘This the umpire had a right to do, and 
had he done otherwise he would have deviated from the usual prac- 
tice insuch cases. See Harman vs. Arthur, 1 Baily, 81. 

‘* When the arbitrators have agreed on some facts, but differ with 
respect to others unconnected with the first, there seems to be no 
good reason why the umpire, if he thinks proper, may not take those 
points on which the arbitrators agree to be as they report them.” — 
By the adoption of their conclusion they become his decision. See 
Kyd on Award, 102. 4 Term Rep., 589.° 5 Barn. & Adolphus, 
188. Watson on Arbitration & Award, 64. 1 Tomlin Law Dict. 
114. Bates rs. Cook, 9 B. & C. 407. 
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‘The umpire may thus decide the whole controversy. At all events 
no objection to the award can be made on account of adopting the 
partial decision of the arbitrators, unless-taken before award made, 
which was not done in this case. 

Astothe form of the award in this case, it is unobjectionable.— 
[t is plain, intelligible, and-to the point, and isin much better form 
than it would have been if the meaning of the umpire had been attemy- 
ted to be expressed in technical legal language not understood by him. 
As now expressed, no doubt exists as to the amount awarded, and 
that was the object to be attained. 

The Courts favor this mode of settling differences, and do not scru- 
tinize the form of the proceedings of a Court of arbitrators. Their 
common sense and practical judgment may safely be relied on to ob- 
tain a just settlement of differences submitted to them. So it ap- 
pears what is the decision made by such Court between the parties 
it matters not what is the form. Everything is presumed in favor 
of an award made like this under a bond of submission, and not under 
the order of a Court (where the Court may and does require some 
attention to form,) and the award is good if expressed in the form of 
an opinion. 4 Phillips Ev. 89, 

As to the appointment by arbitratorsof J. W. Argyle as umpire, 
itis made in accordance with the bond. But if it were not, the par- 
ties having acquiesced in the appointment would be bound by his 
award. The parties cannot appear before an umpire, submit their 
evidence, have a full hearing and after award made, object to his ap- 
pointment. 4 Phillip’s Ev. 80. Watson vs. Trower, 1 Ryan \ 
Moody, 18. 


Hagner, for Defendant in Error: 


Before entering into investigation of errors assigned, I wish to 
lay down some principles applicable to the form of the submission 
in this case. 

Ist. 1 say that the scope of power and authority of the umpire 
is regulated by the submission, and is in this case as broad as that 
'o the arbitrators originally. Parties may submit to umpire a// mat- 
ters, or only such as arbitrators difler upon. _Billing’s law of awards 
106. 1 Comyns Dig. p. 678 at.top. 

Here the power to the uinpire is co-exteusive with that to arbitra- 


tors, 
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The Umpire designed by the parties, was an umpire to be ap- 
pointed of and concerning the premises, and to be the umpire be- 
tween Blood & Shine. When appointed to take place of arbitrators. 
Watson on awards 56—63. 2 Dallas Rep., 271. 

The umpire as well as arbitrators is the Judge of the parties and 
he ought to be appointed according to the submission and the pow- 
ers there designed should be entrusted to him. Billings law of 
awards, 112. 

Here in the case at bar what was his appointment? He is 
uppointed umpire between the arbitrators as they disagreed on 
two items, and power only over that disagreemenf is given to 
him. Such was his commission, ¢his commission was void 112.— 
and all actions under it of course nu/d. Lilling’s law of awards, 
Kyd on awards 101, and cases cited p. 103. ‘Tollit vs. San- 
ders, 9 Price 612, and case from year books 30 Hen. 6, cited 
by the Judges of Exchequer. Willis Rep. 263. Tarker vs. Kear- 
ny, 2 Barnard 317. 6 Harr. and John. 406. 4 Dallas Rep. 232. 

Now if there was no appointment of an umpire according lo the 
submission clearly the appointment made was a nullity, and it 
matters not if he did arbitrate on the whole causes of diflerence. 
Unless du/y appointed to take charge of the whole, his action was 
void fur the excess and as he could be appointed here but as um- 
pire of and concerning the prenises, not having been so appointed, 
his award was void. Void in its inception, it cannot be sustained 
by evidence a/iunde. Watson on awards 115. For this reason we 
hold there was no error in the judgment. 

The counsel for plaintil’ in error insists that the Courts are more 
lenient to awards under submission bonds than where made rules of 
Court. Now the very reverse is tle case. Courts will not on mo- 
tion, where awards are rules of Court, set aside awards but leave 
partics to their action on the award. Watson on awards 155. 2 
Dow. and Ry. 222, and also 2 B.& C. 170. 

Jf 1 am right in my view of the commission here given to Argyle 
it is a matter of smal] moment to inquire whether he did adopt that 
the arbitrators had done. He had no such power, he was to decide 
ithe differences between the arbitrators themselves ; he never was the 
umpire belween the parlies nor was he umpire of and concerning the 
premises in the bond mentioned. 

iow idle then the attempt to sustain his action by evidence aii- 


idle 
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But the counsel insist that the umpire may take those points de- 
cided by the arbitrators and incorporate them with hisown. The 
cases | have cited contradict this. 1 Baily South Carolina Rep. 
81, is however cited to sustain it. By reference to it Judge Colcock 
it will be perceived sustains it by Mr. Kyd’s opinion p. 102 and 
that other case Hall vs. Lawrence, 4 T. R. 589. 

See in what low esteem this case is held, 4 Dallas Reports before 
cited. 

Yet giving 4 T. R. 589 full power, it was in a case of rule of 
Court, where as I have shown the Courts are disinclined to set aside 
awards on motion, and all the Court did was to refuse to set aside on 
motion. 

Mr. Kyd’s opinion is not sustained by either English or American 
authorities. 

Again the award set up is void, neither expressly nor impliedly 
awarding a release. 1 Saunders Reports 327 [a] note 2. 

The declaration is defective. In the award set up no time is fixed 
for the payment of the money awarded, it is then payable on de- 
mand. Now in such case it is very clear, a special demand must 
be alleged and the general averment “although often requested,” 
&c., will not suffice. 1 Saunders Rep. 33. Kyd on awards p. 
295. 

The award is not final, it does not make an end and determination 
of all matters contained in the submission. Watson on awards 126. 

It is not mutual ; all things are here awarded to be peformed by 
one party without such being in satisfaction of the matters in contro- 
versy. Watson on awards, 131. 

By reason of the nullity of the award it is plain that Shine can- 
not have the advantage intended him, as a recompense or conside- 
tation for that which he is to do to the other party Blood. He has 
no release, even if he pay. The award for this reason is void in the 
whole. Watson, p. 136, 2 Saunders, 293, n. 


Dovetas, Chief Justice, delivered the following opinion : 


This is an action of debt upon an arbitration bond by which the 
patties agreed to submit to the arbitrament and award of certain 
persons therein named, all and all manner of actions, cause or causes 
of action, bills, bonds, agreements, deeds, accounts, quarrels, contro- 
versies and demands whatsoever at any time or times theretofore, 
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had, made, brought, prosecuted, done, suffered, committed or de- 
pending, by or between the said parties or either of them, of and 
concerning a partnership in a certain brick yard and the profits 
and losses thereof, and also any and all other demands, controver- 
sies, debts and transactions whatsoever. The arbitrators to make 
their award on or before the sixth day of May (then) next ensuing; 
but if the arbitrators did not make their award on or before that day 
then the said arbitrators (were) to appoint an umpire between the 
parties, &c. The arbitrators took upon themselves the burden ot 
the arbitration and as appears investigated the transactions and ac- 
counts between the parties; stated an account and struck a balance 
for $1181 76 in favor of C. H. Blood, when they disagreed and 
appointed an umpire. In relation to which disagreement—appoint- 
ment of an umpire and action of the umpire, the following entry 
appears as is shewn by the bill of exceptions which constitutes a 
part of the record in this case, next after the statement of the 
balance above mentioned, viz: “ We the arbitrators disagree respec- 
ting C. H. Blood’s account of $434 32-160 and R. A. Shine’s off- 
set of $125 and we name John W. Argyle as umpire.” This is 
signed and sealed by all the arbitrators, dated Tallahassee, May 4th, 
1844, and is succeeded by the following entry, to wit: “The um- 
pire appointed by the arbitrators of the unsettled accounts of R. A. 
Shine and C. H. Blood and referred to him for settlement as per 
statement of the arbitrators annexed, reports the said accounts ad- 
justed and stated as follows : 


R. A. Shine, To C. H. Blood, Dr. 
To Balance as stated by the arbitrators on the 6th day 
of May 1844, annexed, ° ° . - $1181 76 
To amount of C. H. Blood’s account, ° ; 434 32 
$1616 08 
Cr 
By Territorial Certificate signed Robert Armstrong, 
considered spurious, - - - - $ 125 00 


$1491 08 
This amount, one thousand four hundred and ninety one 8-100 
dollars reported to the credit of and awarded to C. H. Blood. 
December 7th, 1844. (Signed) John W. Argyle, umpire.” 


At the trial of the enuse in the Court below this award was of. 
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fered in evidence by the plaintiff, and was ruled out by the Court 
on the ground that it was void and incapable of being sustained 
by proof aliunde. No other evidence being offered on either side 
the jury rendered a verdict for the defendant upon which judg- 
ment was entered and the plaintiff in error now seeks to reverse 
that judgment on the following grounds which he has assigned as 
error, Viz: 

First, The Court erred in sustaining objections to the introduc- 
tion of the paper writing offered in evidence by the plaintiff men. 
tioned in the bill of exceptions. 

Second, The Court erred in deciding that said paper writing was 
void and incapable of being sustained by evidence afunde. 

Third, The Court erred in giving judgment for the defendant. 

In ruling out the paper writing we think the Court erred. We 
do not perceive on what ground it can with propriety be declare: 
void. It is contended on behalf of the defendant in error, that the 
umpire was not appointed of and concerning the premises, but it 
will be observed that the arbitrators in making the appointment, 
very properly abstained from attempting to limit his powers, 
which they had no authority todo. ‘They said “we name John 
W. Argyle as umpire.” His appointment being general, his 
authority is to be sought for in the arbitration bond on which this 
suit isfounded. It was therefore, precisely what the parties thought 
proper to make it. In the case of ‘Tollitt vs. Saunders, 9 Price’s Ex- 
chequer Reports, 612, cited (and much relied upon) by the Attorney 
for the defendant in error, the arbitrators disagreed and appointed 
an umpire, not generally as here, not to decide between the parties, 
but to decide between themselves, and the Court, in declaring the 
appointment invalid, puts its decision expressly upon that ground. 

Again, it is said that the umpire adopted what the arbitrators had 
done, and made that a part of his award. It is true he states the 
same balance which the arbitrators stated. It docs not however 
appear but that he examined the testimony and came to the same 
conclusion to which they had come, as to the just and correct bal- 
ance. But it is insisted that he did not re-examine the testimony 
and that his award is for that reason null and void. Neither of 
these objections appear wpon the face of the award, nor is there any 
proof in the record to sustain them. And every thing is to be pre- 
sumed and every reasonable intendment made in favor of an award 
Archer vs. Williamson, 2 Harr. & Gill, 67. Richards rs. Brock 
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enbrough, 1 Rand. 449. Karthans vs. Ferrer, et al., 1 Peters, 222. 
Coupland vs. Anderson, 2 Call 106. Fryching Canal vs. Frye 5 
Greenl. Rep. 67. . 

But if the fact were as urged that the umpire did take the account 
as the arbitrators stated it in their report of the matter and incorpo- 
rate it into his own, we see no reasonable objection to it. ‘The Court 
of Appeals of South Carolina in the case of Executors of Finny vs. 
Miller, 1 Baileys Law Reps. 81, 82, held that “ where arbitrators had 
agreed on the facts and only differ on a single point either- with 
respect to the law arising on those facts, or as to the extent of the 
recompense to be made by one party or the other, or even where 
they agree on some facts, but differ with respect to others unconnec- 
ted with the first (which is the case before us) there seems to be no 
good reason why the umpire if he thinks proper, may not take 
those points on which the arbitrators agreed to be as they report 
them.” 

The nature of their duty (said that Court) is to make a final de- 
cision upon the whole.subject in dispute, where the arbitrators 
cannot do it, and by adopting their opinion as faras they agree and 
incorporating it with his own on the other part, he effectually makes 
the final determination. ‘Thiscase was cited and the principles which 
it maintains were sustained in the case of Lipsey vs. Hughes, 2 
Bailey’s Law Rep. 113, in which Mr. Justice O’Neal confirming 
the instructions to the Jury by Mr. Justice Gantt at Union Fall 
‘Term, 1830, said that the umpire may award upon the report of the 
arbitrators wi/houl re-examining the witnesses, unless he is directed 
to do so by the submission, or it is afterwards required of him by 
one or the other of the parties before he makes his award. (Harper 
and Johnson, Justices, concurred.) And this is in accordance with 
ITall vs. Lawrence, 4 Term Reps. 589, where the Court refused to 
set aside the award of an umpire because he received the evidence 
from the arbitrators, without examining the witnesses, he not having 
been required to re-examine them before the making of his award, 
and with the reasoning of Mr. Kyd in his able work on Awards 
page 102. Saulbury vs. Ilodson, 2 Burr. 1474. 1 Black Rep. 
463. 

In this case there was no such requisition upon the umpire by the 
submission or cither of the parties, and we fully agree with the 
learned Judee who pronouneed the opinion of the Court in the. case 
of Exeeutors of Finny ry. Miller when he says. “Ifthe parties are 
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suffered to lie by, and after the award is made to avail themselves 
of these technical objections, you utterly destroy this admiral 
domestic forum.”’ 

It was further objected that this award is not mutual, that no 
release is awarded to Shine, &c. In regard to thiswe cannot do 
better than to adopt the language of Mr. Justice Trimble in deliv- 
ering the opinion of the Supreme Court of the United States in the 
case of Karthans vs. Ferrer, etal., 1 Peters Reps. 230. 

It is deemed (he says) a sufficient answer to the objection of want 
of mutuality in the award, to remark, that great stress was laid in 
the early cases upon the mutuality of an award, but at present it is 
by no means considered necessary that each party should be direc- 
ted to do or not todo any particular thing. Cald. on Arbi., 113. 
Two had submitted to an award ; nothing was awarded to one party, 
but that all actions should cease. ‘The Court held it a good award. 
Harris rs. Knight, 1 Levintz, 58. In Palmers case, 12 Mod. 234, 
one party was directed to pay money to the other, without any 
directions being given to the latter any way. Again it was awar- 
ded that A. should pay Bb. 40 shillings for trespass, Freeman 204. 
These respective awards were held unimpeachable. In McKins- 
try vs. Solomons, 2 John. 57 and 13 John. 27 an award of payment 
of aspecific sum is held final and sufficient without directing a 
release from the party to whom it was paid. And so in Byers vs. 
Van Denson, 5 Wendell 268. 

Again, it is objected that the award does not embrace all the mat- 
ters submitted, but it seems to embrace all the matters shown to 
have been in controversy and indeed in effect to settle all. In Smith 
vs. Demarest, 3 Halstead 195, it was held that though an award 
should not in terms decide all the matters submitted to the arbitra- 
tors, yet if the thing awarded necessarily includes the other things 
and matters mentioned in the submission it is sufficient. And in 
Jackson ex dem. Van Alen and Van Alen vs. Ambler, 14John. 96, 
that although an award must decide on all the questions contained 
in the submission, yet it must appear that the points not decided 
upon were actually in controversy between the parties. Now it 
does not appear in this case that there was any matter in contro- 
versy submitted that was not decided, and “unless they were 
brought forward they were not to be decided.” Jackson vs. Van 
Alen, 14 John. 107. Nor is it to be intended unless it be shewn. 
Smith vs. Demarest, 3 [alst. 198. 
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It is to be presumed that the parties brought all the matters in 
controversy between them before the arbitrators, and all the mat- 
ters brought before them were decided. In Coupland vs. Anderson, 
2 Call’s Reps. 100 the Court held that if cross suits be referred by 
the parties, a single award that one of them is indebted to the other 
in a balance of account, is sufficient to settle the whole controversy. 
But it is said the award does not fix the'time of payment and that 
therefore a special request to pay was necessary. But when the 
award does not fix the day of payment the money is payable im- 
mediately. Imlay vs. Wykoof, 1 Southard 132, (cited in 1 United 
States Digest page 214—No. 370) and this is in accordance with 
the general principles of the law on this subject. The case of 
Brett vs. Ming, Florida Reps. 454 and authorities there cited fully 
recognise and sustain these principles. We are aware that upon 
some of these points different views have been entertained and con- 
flicting decisions made. ‘That being the case we must adopt those 
which seem to us to be most in conformity with reason and justice 
and most conducive to the general good. 

The Judgment of the Court below must be and the same is hereby 
reversed, and the cause remanded to the Court below for further 
proceedings in accordance with this opinion. 

Per Curiam. 
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Where plaintiff’s demurrer to defendants plea was overruled, and the judgment 
was respondeat ouster, and the plaintiil afterwards filed a replication to the 
plea...the demurrer is waived thereby, and the plaintiff cannot assign for 
error that the Court erred in overruling the demurrer. 

In an action by the payce against a security on the note, the principal may 
be examined as a witness for defendant to prove that the note was given 
upon usurious considerations. 

Where a note not tainted with usury has been given up and cancelled on being 
made the consideration of a usurious contract or note, and the usury in the 
lattcr has been established, the note cancelled may be recovered upon, as 
well against a surety as the principal, under the common counts. 


Writ of Error to Leon Circuit Court, where this cause had been 
tried before Judge Baltzell. 


The facts fully appear in the opinion of the Chief Justice. 
Brockenbrough § Thompson, for PlaintiiY in Lrror. 
Randall §- Hagner, for Defendant in Error. 

Dovaetas, Chicf Justice: 


This is an action of assumpit instituted by the plaimiul ui errus 
in the Leon Circuit Court against the defendant in error as executor 
&e., of John W. Cotten, deceased, to recover the sum (alleeed + 
be) due upon a promissory note, of which the following is a copy, 
viz: 

* Qn or before the first day of January next, we or cither of us, 
promise to pay Isaac W. Mitchell, or order, fifteen thousand niin 
hundred and filiy-tive dollars, with ten per cent. interest from dat 
for value received this 2d January, 1841. 

| Signe | Il. Doerr T; 
J. W. Corren.” 

The declaration contains a count upon the note, the commen we 
ney counts, and a couul ou au account stated. ‘The dviiadant 
plead : 

First, The gencral issue. 
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Second, That he did not make the note. 

Third, Want of consideration. 

Fourth, Judgment recovered by Mitchell against Doggett on the 
note. 

Fifth and Sixth, That Join W. Cotten executed the note as surety 
of Doggett, and that Mitchell and Doggett entered into a secret a- 
greement, concealed from J. W. Cotten, by which Doggett was to 
pay agreater rate of interest than was expressed in the note. 

And the 6th plea alleges that the rate of interest expressed was 
ten per cent, and by said secret agreement, Doggett was to pay two 
and an half per cent more, and that Doggett gave to Mitchell his 
separate note for the two and an half per cent, bearing even date 
with the note sued on, amounting to the sum of $398 87, payable on 
ov before the first of January, 1842, for such excess of interest 
over and above that secured by the note sued on. 

Seventh, That John W. Cotten executed the note sued on assure- 
iy of said Henry Doggett, and that after the maKing of said note to 
wit, on the Sth day of January, 1844, the plaintiff agreed with the 
said Henry Doggett, without the consent or knowledge of the said 
John W. Cotten, and for, and in consideration of, the inaking and 
delivery, by the said Doggett of his promissory note dated the, 5th 
day of January, 1844, payable one day after date to said Mitcheil 
(the plaintiff) or bearer, at Tallahassee, promising to pay $6,676 
64, for value received with ten per cent interest from the first of 
said month, which note the plaintiff received to give further day of 
payment during the space of one year to wit, during the year 
1844. 

The Eighth, Is in substance the same as the seventh only alleging 
the contract and agreement for further time to have been made afier 
ihe note sued on was overdue, aud that the consideration was paid 
in hand. 

The Ninth, Raises the same question as the eighth. 

The Tenth, Non assumpsit except as to the sum of $6676 64 
ind as to that sum payment. 

To the plea of nou assumpsit the defendant annexed a notice ci 
special matter to be given in evidence embracing in substance th» 
same matter as embraced in the several special pleas, setting out thi 
charge of usury somewhat more fully aad specifically, and alleging 

(vers usurious contracts. 
To the 4th and Sth pleas the plaintiff demurred, and his demur- 


is 
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rers were sustained. Upon the other pleas issues were respective- 
‘ly joined: Itappears by the bill of exceptions which constitutes a 
part of the eeord in this case that the cause came on to be tried 
upon the issues joined between the parties and a jury of good and 
lawful men were empanneled, and the plaintiff introduced the note 
mentioned in the declaration with the following endorsement there- 
on, viz: Received the interest on the within note up to the first 
day of January, 1840, from the 5th day of February, 1844,” and 
there rested his case. 

The defendant then read in evidence the deposition of Henry 
Doggett, (one of the parties to said note.) who proved in substance 
that the real bargain between Mitchell and himself, at the time of 
making the note, was that Mitchell was to receive forthe loan of the 
said money 12 1-2 per cent. ‘That he made and delivered to said 
Mitchell his promissory note for the sum of $398 87, that the 
consideration thereof was two and ahalf per cent additional inter- 
est on the note for which Cotten was surety. ‘That he gave to Isaac 
W. Mitchell his promissory note dated 5th January, 1844, payable 
one day after date for $6,676 64, bearing interest at the rate of ten 
per cent, and he thinks exhibit C. a copy. That the consideration 
of ghid note was interest on the note for which Cotten was surety as 
the following statement, which is copied froma statement in Mitchell’s 
hand writing, will show: 

15,955 0 


5 
2 1-2c. 





398 87, and interest on 
do. at 12 1-2 per cent compounded to the Ist of January 1844, 507 
06, interest to 1st January, 1842, at ten per cent 1,595 50. 


: Interest to January, 1843: 1,755 05 
438 75 

449 73 

Interest to 1st January, 1844: 1,930 56 


$6,676 65 
That the amount of interest secured to be paid to lsaac W. Mitch- 
ell is $6,676 65, which is evidenced by his note for the amount da- 
ted 5th January, 1844. 
That at the making of said note of $15,955 00, there was a con- 
tract made by Mitchell and himself, that he, Doggett, over and above 
the interest mentioned in the note, should pay to Mitchell the fur- 
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ther rate of 2.1-2 per cent additional interest. That no money bes 
been actually paid for the said interest, but is secured to be paid by 
his note of 6,676 65, before referred to. ‘ 

proved that himself and J. 
W. Cotten, on or about the Ist of January, 1339, gave a note for 
$13,186 00 to Isaac W. Mitchell, that J. W. Cotten was equally 
bound with him, but as surety; the consideration of $13,186 00 
Was the indebtedness of witness to one Flake forland. There was 
no usury in said note of $13,186 00 or in the note toFlake. That 


note was taken up by substituting the note of $15,955. J. W. Cot 


On his cross examination he further 


ten signed both notes and was bound with witness as surety—both 
notes expressed, on the face of them, to carry ten per cent interest. 
The usury he says began when he executed the note for $15,955, 
with Cotten as surety and his note for $398 87. This-note was for 
usury, the excess of interest for the forbearance of the large 
note. 

The defendant then offered Lawrence O’B. Branch as a witness 
who testified as follows, to wit : that the original papers filed, marked 
A. B.C. D. E. F. G. H. were original papers placed in his hands by 
H. Doggett. The paper marked D. witness believes contains the 
genuine signature of H. Doggett across said paper; that he like- 
wise believes the signature on the paper <A. to be Doggett’s signa- 
ture, so also the signature on papers B. he believes to be the remains 
of the signature of said Doggett and John W. Cotten, that he is ac- 
quainted with their hand writing, &e. 

The defendant then offered George K. Walker and Charles G. 
English as witnesses to prove certain papers marked C. D. E. F. ¢ 
H. I. none of which are deemed very material to the present enqui 
ry except the following, viz: 

[D.] On or before the first day of January next, we or either of 
us promise to pay Isuac W. Mitchell, or order, thirteen thousand one 
hundred and eighty-six dollars, for value received, with ten per cent 
interest from date, the Ist January, 1839. | The words * Paid— 
H. Doggett,” written across the face. | 

[E.] On or before the first day of January next, I promise to pay 
Isaac W. Mitchell, or order, three hundred and ninety-eight dol- 
lars and eighty-seven cents for value received this 2nd day of Jan 
uary, 1841. 

One day after date, 1 promise to pay Isaac W. Mitchell or bearer, 
at Tallahassee, six thousand six hundred and seventy-six dollars and 











id 
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sixty-four cents’ for value received, with ten per cent interest from 
the first of the.present month, this fifth day of January, 1844. 
[Signed:] H. Dogeerrt, [seat.] 

Which the witnesses testify are in the hand writing, in words and 
figures, of the plaintiff except the signatures. 

James H. T. Lorimer was also introduced to prove the papers 
marked A. and B. 

[A.] One day after date we jointly and severally promise to pay 
William Flake or bearer five thousand and sixteen dollars, for value 
received. 

January 1, 1838. H. Doseetr, 

_Endorsed, D. 
? JANUARY Ist, 1838. 

Received of the within note four hundred and thirteen dollars and 
fifty-five cents. 

Reccived of the within note one thousand three hundred and six- 
ty-nine dollars and 11-100. 

January Ist, 1838. . 

[B.] On or before the first day of January, 1839, we jointly and 
severally promise to pay Wiliam Flake or bearer, eight thousand 
three hundred and thirty-three dollars, with interest from the 13th 
day of December, eighteen hundred and thirty-six, for value re 
ceived. H. Doce 

January 1, 1838. J. W. 

Are in the hand writing of one Doctor Flake; he said he had seen 
Flake write, and believed the papers were in his hand writing—he 
further said he heard Flake say he intended to sell two notes to plaintiff, 
and afterwards heard Mitchel! say he had bought them. He once had 
a conversation with plaintiff in which he stated that whatever may be 
said as to the small note he (plaintiff) held against Doggett, no one 
could say there Was any usury in the large one. ‘The small note, 
Mr. Lorimer understood, was for interest on the large one. Defen- 
dant then offered said papers marked A. B. C. D. E. F. G. H. and 
I., as evidence, which plaintifi'’s counsel objected to, but were over- 
ruled. 

Plaintiff then gave in evidence the following letter of John W. 
Cotten proving first the hand writing by Jacob Elliot a lawful and 
competent witness. 

Cotton Lano, near Tallahassee, Florida, 25th Nov., 1844. 

Dr. Mitcuer:, Dear Sir :—I write to ask the favor of you to 
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do me the kindness to inform me as early as convenient the amount 
of Col. Harry Doggett’s indebtedness to you for which I am his 
security. Please let me know the amount principaland interest, 
either up to the 1st next month, or Ist day of January. It is now 
nearly eight years since I became Col. Doggett’s security for this 
money, and it has been some years since | signed the note you now 
hold, and I learn he has not paid the first cent on it since I signed it 
last with him. I think it is time he was paying it. I have been 
his security and waited patiently for him to pay you till I begin to 
think patience is no longer a virtue. If a man of Col. Doggett’s 
estate cannot pay a debt of that amount in eight years it is hard to fell 
how long a time it would require. He is now good I expect and 
| say to you that unless Col. Doggett give you other security to 
satisfy you and release me, I wish you to proceed forthwith to make 
your money out of Col. Doggett’s estate. I have no wish to have 
Col. D. pushed, and my permitting the note to run so long is | 
think satisfactory proof of that fact. But one thing is certain, | 
roust have my name off that note if 1 can get it off. 1 would be very 
glad to see you. It is but little out of your way to come to my 
Caéin on your way from Thomasville to Tallahassee. Come and 
spead a night with me or longer time. 1 would be much pleased 
to see you at my house and we could go and see Col. Doggett, who 
resides within 3 miles of me, and | think some satisfactory arrange- 
ment might be made. I have no doubt he could give you other 
names fully as good, or better than mine. You were so kind as to 
tell me inthe last conversation we had upon this subject, that when- 
ever I desired it you would proceed to collect your debt, and I now 
say, that unless Col. Doggett will make some arrangement satisfac- 
tory to you, by which the present note you hold can be destroyed, 
and I relieved from all responsibility by his paying or renewing the 
note with other securities, I shall certainly wish you to proceed as 
quick as possible to collect your money from Col. Doggett, for I ac- 
knowledge to you | am somewhat uneasy about it. I[ have a wife 
and three children dependent on me who have stronger claims than 
any other person on me, and with good fortune and health, I have 
no fear but | can always support them comfortably and decently, 
and I do not wish them brought to penury and want by my impru- 
dence, nor by having to pay other persons debts. 1 believe him to 
be an honest and honorable man and willing to pay his debts and if 
se he can do it, for he has about 225 negroes, 3000 or 4000 acres of 
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as fine land as any in the country with a large quantity of stock, 
&c., besides his present crop, which I suppose will be 600 bales (or 
more) cotton “and some corn to sell. But notwithstanding all this | 
think you will agree with me that eight vears is long enough to be 
security to any one man for the sane debi, and more particularly, 
when that debt is constantly growing larger. | owe but little my- 
self and am anxious to be relieved from any responsibility for the 
debts of others, for ’tis about as much as I can do these times to 
make a decent competency by industry and prudence, without hay- 
ing others to work for. An early answer will greatly oblige, dear 
sir, Very respectfully yours most ob’t. 
J. W. COTTEN. 

Addressed and post marked, 

For Dr. Isaac W. Mitchell, 
Thomasville, Geo. 

Tallahassee, Flor., Dec. 3. Paid 10. 

He then gave in evidence the original precipe ordering suit vs. 
Doggett & Cotten (which abated against Cotten by his death) to 
prove the date of the commencement of said suit, to wit: ‘ Isaac 
W. Mitchell vs. Henry Doggett and John W. Cotten. Action of 
trespass on the case upon promises. Damages $32,000. Issue 
writ returnable to next term, January 7th, 1845. 

BROCKENBROUGH,  P. Q. 

To Clerk of Leon Superior Court.” 

Endorsed, “ Filed January 8, 1845. 
x... D.C.” 

No further or other testimony was introduced on either side and 
the cause having been fully argued, the Court instructed the jury 
as follows, to wit: ‘“ That the plaintiff did not ask a recovery upon 
the special count on the note, having conceded that he could not 
recover thereon, but had sought to recover upon the money counts. 
Conceding that the plaintiff could not recover against the defendant 
on the note as security to Henry Doggett, the Court had no difficulty 
in charging the jury that he could not recover on the money counts. 
The contract declared upon was manifestly a contract of suretyship, 
admitted by the parties in the pleadings in the ease and to which 
evidence has been adduced on both sides as well by the plaintiff as 
the defendani. In such case any concealment from the surety, any 
withholding from him of the material part of the prinipal contract 
would render the engagement of suretyship a nullity. It was*void. 
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There was no valid contract whatever. Now if the contract of 
suretyship is gone what remains against Cotten. He bought no 
land of Mitchell nor of Flake. He borrowed no money but was 
surety only of Doggett. His contract is a contract of suretyship and 
hing else. If his liability is not fixed on that, he’is altogether 


- 


not 
discharged. The plaintiff cannot fall back on the old note, for that 


vas given up and cancelled, that note was extinguished and it is 
here produced as the prep rty of Doggett in whose possession it Is. 


Cotten cannot be held bound f5r any original consideration, because it 
is shewn that he was always surety. No consideration moved be- 
tween Mitchell and the defendant. He became Doggett’s surety 
because of his friendly feelings for Doggett. In this view the ex- 
istence or non-existence of usury on the note sued on, has nothing to 
do with the defence set up, except so far as the contract as known to 
Cotten may have been changed in that respect between Doggett and 
Mitchell, and ifthe jury believe such change was made without the 
knowledge or consent of Cotten, then the law declares the contract of 
suretyship void and the plaintiff cannot recover on the note, and not 
recovering on the note, he cannot recover on the money counts. 

The Plaintiffs counsel then moved the Court to instruct the jury 
as follows, to wit: 

First, That the plaintiff may recover the consideration given for 
any usurious note or security on the money counts, provided there 
is no usury in the consideration itself. 

Second, If it is conceded here, or proved or believed by the jury 
from the evidence that the note of the 1st January, 1839, contained 
no usury and was a valid contract in all respects and was the con- 
sideration of the subsequent usurious contract, there is no law to 
prevent the recovery of that debt of 1839, or any portion thereof 
under the money counts. ' 

Third, That our statute only avoids the interest on a usurious 
contract and has nothing to do with interest or principal of a prior 
contract between the same parties, though such contract may be 
used as the consideration for a usurious contract. 

Fourth, The interest of an original valid contract is no more 
affected by a subsequent usurious contract than the principal, and 
the latter is not atlected. 

Fifth, Two joint and several makers of a negotiable promissory 


note, are both principals and stamd upon the same footing towards a 
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bona fide holder, and the law presumes him bona fide until the re- 
verse be shown. 

Sixth, The party setting up fraud, concealment, or giving time 
without consent of surety, or other matter in discharge of surety, 
must prove his allegations in discharge of himself. 

Seventh, If the party surety had proved any different contract 
for interest on the last note than appeared upon the face of the 
instrument, signed by the party, aud the principal was to pay 2 1-2 
or more per cent more than the surety was bound for, and such ar- 
rangement was concealed from the surety, yet that would not pre- 
vent the plaintiff from recovering on the original consideration. 

Eighth, That both Cotten being bound in the first 
instance and the giving of the note w with the usurious premium being 
a subsequent and distinct transaction although the note declared on 
or any part thereof might be void, the pre-existing debt may be re- 
covered on the money counts. 

Ninth, That if the juey are satisfied that 12 1-2 per cent was 
taken or agreed to be taken by Mitchell and a new note taken which 
included all interest for which Cotten was then bound and this was 
endorsed on Cotten’s note this was for the advantage of Cotten and 
he is responsible on the note. 

Tenth, By our lawif the jury find usury they can only deduct 
interest from the time usury commences. 

Eleventh, That when a party recovers on the money counts it is 
upon the original consideration, not the old notes or cancelled notes, 
or any other evidence of debt or securities, but the debt itself due 
precisely as if no note had ever been given; and where two or 
more are jointly, validly bound, the law implies that the considera- 
tion passed to both of them. 

All and singular ofswhich several instructions fromone to cleven 
inclusive the Court refused to give; and thereupon instructed the 
- jury “that the plaintiff was not entitled to recover,” to which several 
overrulings as hereinbefore set forth, and refusal to give the istruc- 
tions prayed, and the instructions given, the plaintiff by his Counsel 
excepted, and prayed that this his bill of exceptions might be signed 
and sealed by the Court which was done. 

The jury returned a-verdict for the defendant upon which judg- 
ment was entered, and the plaintiff in error now seeks to reverse 
that judgment upon the following grounds to wit. 
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First, The Court erred in overruling the plaintiff’s demurrer to 
the defendants sixth plea. 

Second, The Court, erred in admitting the testimony of Henry 
Doggett taken under commission (being his answers to 8th, 9th, 12th, 
14th and 15th interrogatories) to be read m evidence to the jury 
against the objections of the plaintiff. 

Third, ‘The Court below erred in the instruetions given by the 
Judge to the jury. 

Fourth, The Court below erred in the refusal of the Judge to 
instruct the jury as prayed by the plaintiff’s Counsel. 

As to the first error assigned, viz: ‘That the Court erred in over- 
ruling the plaintiff’s demurrer to the defendants sixth plea, it is sufli- 
cient to observe, that the judgment upon said demurrer was respondeal 
ouster, and that the plaintiff (as appears by the record) answered 
over by filing his replication to that plea and thereby waived his 
demurrer thereto. On overruling a demurrer if the demurrant re- 
sorts to ulterior pleadings on the same point the demurrer is waived. 
Burdet vs. Burdet, 2 A. K. Marsh. 143. Morrison vs. Morrison, 3 
Stewart’s Reps. 144. reese, 19. 

The same doctrine was maintained by this Court in the case of 
Mitchell vs. Executor of Chaires at the present term. A decision 
overruling a demurrer cannot be revised, if afterwards it is with- 
drawn and issue joined to the country. Acre vs. Ross, 3 Stewart, 
238. Trigg vs. Shields, Hardin 168. A plaintiff cannot demur 
and reply to the plea, Riley and another vs. Harkness, 2 Blackf. 34. 
Ilarris vs. ge 1 Blackf. 77 (and authorities there cited) 
Stephens on PI. 29 

‘The setond error aden viz: That the Court erred in admit- 
ting the testimony of Henry Doggett, We., is attended with more 
difficulty. ‘This objection arises under the provisions of the 4th 
Section of the act of February 12th, 1833, “ regulating the rate 
of interest,” Duval ’s Comp. 79. Thompson’s Digest 235, No. 5, 
which declares “ that in all cases whatsoever, whenever any suil 
vr action shall be brought in any Court of record in this State, 
touching or concerning any usurivus bund, specialty, promise ot 
agreement, the borrower or party to auy such usurivus bond, speci- 
ally, promise or ayrecment, from Whom such higher rate of interest 
sor shall be taken, shall be a good and sullicient witness to give 
evidence of such vilunce. Provided, that if any person avainst 
whom such evidence ts vilered to be viven, will deny upou oath to 

19 
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be administered in open Court, the truth of what such witness offers 
lo swear against him, then such evidence shall not be admitted.’ 
Of the reason which indueed the Legislature to make this provision 
we are not advised. No preamble is annexed to inform us. It 
prebably grew out of the distressing conflict of opinion as to the com- 
petency of parties to written instruments when called as witnesses 
for the defendant. In Walton vs. Shelly, 1 Term Reps. 300, it was 
laid down by Lord Mansfield as a general rule of evidence that a 
party shall not be received as a witness for the purpose of invalid a- 
ting an instrument to which he had set his hand, and although this 
case was (in Jordaine vs. Lashbrooke, 7 ‘Term Reps. 601,) only ten 
years after its promulgation, entirely overruled by Lord Kenyon 
at the head of the Court by which, under the influence of Lord 
Mansfield, it had been originally pronounced, it has been followed 
by the Supreme Court of the United States and the Courts of several 
of the States, while it has been laid aside or never recognized as 
law in a large majority of the States of the Union, as appears by 
authorities collected in the notes to the case of Bent against Baker, 
2 Smith’s Leading Cases, 87, 88, and 1 Greenleaf’s Evidence 430, 
in note. 

The rule laid down in Walton and Shelly is broad enough to 
comprehend all instruments of writing of whatsoever description, 
yet except so far as it may be comprised in the commop law doctrine 
of estoppel, it has been every where decided to apply only to those 
instruments negotiable in their character. Pleasants vs. Pemberton, 
2 Dall. 196. Morris vs. Shippen, 2 Binney 165. McFerror vs. 
Powers, 1 Sergt. and Rawle 107. Bragg vs. Phoenix In. Company, 
3 Wash.C. C. Reps. 5. Loker vs. Haynes, 11 Mass. 498. 

And in order that the rule should take effect, the instrument 
must not only be negotiable but actually have been neyoliated. 1 
Green. Ev. 430, Sec. 385. 2 Smith’s Leading Cases, 87, 88. If the 
suit be between the original parties, a witness may give evidence 
tending to invalidate a bill or note on which the action is brought, 
although his name is thereunto affixed, and thus one of the two joi! 
makers of a promissory note isa competent witness for the other to 
all.intents, in a suit on the note wherein the payee is plainuil. box 
vs. Whiting, 16 Mass. 120. ‘This suit having been brought by the 
payee both of the note of 1839 and that of the second day of January 
1341, and neither of them having been negotiated, it is evident that 
the witness would have been competent upon general principl 
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under the restrictions imposed by the Courts which have adopted 
the rule of Walton vs. Shelly, and being thus competent, the ques. 
tion occurs does the Statute narrow the rule as to the admission of 
the testimony. That the reason before referredto may have had 
weight with the Legislature inthe enactment of this provision we 
have no doubt. We think however that the intention was not 
to abridge but to enlarge the rule of evidence soas to let in the testi- 
mony of a party to the suit, if he were the borrower or party to the 
usurious bond, &c. 

To him the Statute gives a privilege not conferred by the Com- 
mon law. But in order to avail himself of it he must come inte 
open Court and “offer to swear,” and then if the person against 
whom such evidence is offered to be given, will there deny upon 
oath the truth of what such witness offers to swear against him, then 
such evidence shall not be admitted. The terms “ the witness offers 
to swear,”’ “ evidence offered to be given,” import a voluntary swear- 
ing by one who cannot be compelled to testify, and while the Statute 
confers upon a party to the suit this privilege when he happens to 
be a party to the usurious bond, &c., we cannot suppose that the 
Legislature intended to abridge the common law right of a party to 
the suit, to the testimony of a witness who is not a party to the suit, 
hut who may have been a party to such usurious bond, &c., or to 
prevent the defendant in such a case from availing himself of the 
statutory mode of taking his testimony by deposition. 

On the contrary, we think the act is intended to prevent such testi- 
mony from being excluded. The provisions of the second section of 
the act seem to fevor this construction, and any other would involve 
the absurdity that while the Statute expressly extends the rule so 
as to admit the testimony of a party to the suit in his own behalf, 
when the party against whom such testimony may be offered will 
not on oath deny what such witness offers to swear, it would narrow 
the rule, soas to put iteflvctually in the power of the party to 
shut out the testimony of a witness otherwise in all respects com- 
petent, by thus denying what his antagonist might offer to prove by 
him. We are of opinion therefore that there was no error in ad- 
mitting the testimony of Doggett. At all events the plaintiff has no 
cause tocomplain. He had the full benefit of a cross examination 
and besides, it does not appear that he was in Court ready (if the 
witness had been there) to deny on oath the testimony he gave. 

The plaintil at the trial of the cause in the Court below abandoned 
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the first count of his déelaration which (as we have seen) was upon 
the note of the 2nd of January, 1841, and sought to recover only the 
original consideration, and the first and most important question 
presented for our consideration is whether he is entitled to recover 
at all. Itis contended on behalf of the defendant that his contract 
was that of surety only, and that he was absolutely discharged by the 
agreement of the 2nd of January, 1841, above set forth, and that if he 
was not discharged by that agreement, there was no consideration 
moving from the plaintiff to him. That the original consideration 
of the contract was the price of land bought by Doggett of Flake, 
and the plaintiff having abandoned the note set out in the first count 
of his declaration cannot recover. ‘The position that Cotten was 
surety is fully sustained by the pleadings and proofs in the case. 
But it does not we think follow that he was therefore discharged. 
The rule undoubtedly is that a surety is not to be held beyond 
the precise terms of his contract. ‘That the creditor has no right to 
inerease his risk without his consent. But in Tudor vs. Goodloe, 1 
B. Monroe’s Rep. 324 as cited in 2 Vez. Jun. 540 in note by 
Charles Sumner, it was held that “a promise by the principal to pay 
usurious interest in future for forbearance (the precise case before 
us) is void and does not operate to exonerate a surety ;” and this is 
in accordance with general principles. ‘The drawer ofa bill of ex- 
change is as much a surety as the endorser of a promissory note 
Arundle Bank vs. Gable, Chitty on Bills, 289 note, was an action by 
the endorsee against the drawer of a bill. ‘The defence was that 
when the bill became due the acceptor applied to the holder fox 
time and this was granted on condition that the interest should be 
allowed him. The plaintiff had a verdict and a motion for new 
trial was denied. ‘The Court said that as no fresh security was 
taken from the acceptor, the agreement to wait without consideration 
did not discharge the drawer because the acceptor might notwith- 
standing such agreement be sued at any moment and the understan- 
ding that interest should be paid by the acceptor makes nodiflerence. 
Ch. Justice Best in the case of Philpot vs. Briant, 4 Bing. Reps. 717 
vouches for the correctness of the case of the Arundle Bank vs. 
Gable, and very distinctly reiterates the same _printiple. Philpot 
was holder of a bill of exchange and brought his action against the 
drawer who defended on the ground that time had been given to the 
defendant’s executrix without the know/edee or consent of the drawer. 
The holder promised to delay a reasonable time provided the interest 
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was paid, and pursuant to this agreement interest was paid out of 
the privale income of the acceptor’s executrix. Still it was held in 
that case that the drawer who was declared to have the 
character of surety was not discharged by the delay. And to the 
same eflect is the case of Fulton and Mathews vs. Wedge, 15 John. 
Reps. 433. Where a surety which is given on a loan of money is 
valid at its creation, no subsequent agreement of the borrower to pay 
usurious interest or premium for the further-forbearance of the 
loan, will invalidate the original security. But the subsequent usu- 
rious premium will be void. Crane vs. Hubbell, 7 Paige’s Reps. 413. 
Mitchell vs. Doggett, 1 Florida Reps. 374, 376, 377. 

Where a note not tainted with usury has been given'up and can- 
celled on being made the consideration of a usurious contract or 
note, which latter has been avoided as usurious: Held that the 
note cancelled on the consideration of this may be recovered upon 
under the common counts. Edgdell vs. Stanford, 6 Vermont Reps. 
551. Thisis upon the ground that the latter contract is void and 
therefore does not supersede the former. So where a note is given 
in renewal of a former note and a premium or interest above seven 
per cent is exacted for the renewal (the Supreme Court of New 
York held that) the note was usurious and void, although a separate 
note (as in this case) was given for the premium, but that the old note 
was not thereby atlected or destroyed. Swartwout vs. Payne, 19 
Johns. Reps. 294. 

The principle to be extracted from these cases is, that the usu- 
rious contract being utterly void, does not extinguish or affect the 
original valid contract. In other words that a non entily cannot 
extinguish an entity, and the case of Robinson vs. Bland, 2 Burrow 
1077 is founded on the same principle. ‘That was a suit on a bill of 
exchange the consideration of which was partly money lost at play 
and partly money lent to play with. ‘The former being a gaming 
debt was void, the latter not. Part of the consideration for which 
the bill was given being void, the whole bill was declared void, but 
the plaintiff was allowed to recover for the money lent. And the 
same doctrine is laid down by Burge on surety where he treats of 
novation at page 167. Le says “ ‘There must be two valid sub- 
sisting obligations, the one to be extinguished, and the other to be 
substituted for it. lence if at the time of the new obligation, the 
former constituted no debt, or if on the other hand, the new obligation 
was void there was no novation.”” The effect of novation is that 
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the prior obligation together with its accessions and privileges 
is destroyed, but novation will not take place if the second obligation 
be void. Ibidem 171. It is contended on behalfof the defendant 
inerror that the contract in this case (although void as to Cotten) 
was valid as to Doggett, for say his counsel, recovery has been had 
upon it, alluding doubtless to the case of Mitchell vs. Doggett before 
referred to. In that case however, the precise point we have been 
hefe discussing was not presented, but on reference to that case it 
will be found that the declaration (as in this case) contained a 
special count upon the note and the usual money counts. 1 Florida 
Reps. 365. And at page 375 the Court said that the note of 1839 
was clearly upon a good and valid consideration, and if that note had 
been sued on We are not prepared to say but it would have remained 
unafiected by any subsequent usurious contract. And at page 377 
the Courtcited with approbation and italicised the following remarks 
of Judge Spencer in the case of Swartwout vs. Payne above cited. 
“ But it is equally certain that if on receiving the new security a 
rate of interest above seven per cent was received for forbearance, 
the new'securities are void by the statute, and in this view it is 
immaterial whether the illegal interest was reserved and made 
payable by a distinct note or was incorporated intoone note. ‘They 
are considered as one assurance, and are a// void into whatsoever 
hands they may come.” “The note (said Judge Spencer) being a 
nullity according to the case of Markle vs. Hatfield, 2 John. 455, the 
plaintiff had a right to sue on the original contract.” Thus indica- 
ting very clearly the views it entertained of the state of the contract, 
and ofthe rights of the plaintiffin regard to it. We cannot recog- 
nise the distinction taken for the defendant in error that the new 
contract was void asto the surety, and valid as to the principal, but 
consider them both as standing on the same ground in relation to 

that matter. 

If the new contract was good as to Doggett it could only have been 
so for the original consideration and any interest that may have ac- 
crued thereon before the usurious contract was made, and if good 
to that extent against Doggett, it was to the same extent good against 
Cotten. We therefore proceed to enquire whether the plaintiff is 














entitled to recover in this action upon the original consideration of 


that contract ; and upon this point we should deem the case of Mitch- 
ell vs. Doggett, before cited} as conclusive, but for some objections 
which have been presented in this case, which were not presented 
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in that. And one is, that there was no consideration moving from 
Mitchell to Cotten. As to this we remark, that the words, “ for value 
received” in the note of 1839 (as well as in that of 1841, both of 
which were) offered in evidence, import a consideration. Mande- 
ville vs. Welsh, 5 Wheat. 277, 4 Peter’s Cond. Reps. 645, and au- 
thorities there cited. But besides this the evidence in the case 
shows that the notes of Doggett and Cotten to Flake transferred to 
Mitchell, were given up by the latter and cancelled, and the note of 
1839, for $13,185 (which was valid,) wassubstituted for them---a tran- 
saction which we think was a good consideration to both Doggett 
and Cotten. The extended credit given was surely a valid consid- 
eration to Doggett the principal, and whatsoever is a good consider- 
ation to support the promise to the principal, will sustain the prom- 
ise to the surety. Hughes vs. Wheeler, 8 Cowen 83. Pritchell et 
al., vs. the People, 1 Gilman Rep. 530. Leonard vs. Vredenburg, 8 
John. 29. The United States vs. Linn, 15 Peters 290. In this last 
case the Court say: “ ‘There was no necessity for any consideration 
passing directly between the plaintiffs and the sureties. ‘The con- 
sideration which supported the contract of Linn (the principal) sup- 
port that of his sureties.” 

“The whole being one entire and original contract and not collat- 
eral on the part of the sureties, the consideration received by Linn 
was sufficient to support the contract on the part of his sureties.” 
And 8 John. Reps. 37. Cro. Eliz. 137 and 3 Burr. 1886 are cited. 
Ifere the undertaking of the surety was direct not collateral.— 
‘Much stress was laid by the Counsel for the defendant in error, at 
the argument of this case, upon the fact that the note of $13,186 
was given up when those of the 2d of January, 1841, were taken 
by the plaintiff. It is said that it was cancelled, destroyed, and 
that the plaintiff cannot now rely upon it. But in Olcott vs. Rath- 
burn, 5 Wendell 492, the Court held that “the mere giving up a 
note is no satisfaction of it. It is not an act which of itself affects 
the validity of the note. It seems (continued the Court) from the 
case of Russel vs. Ilackley, 6 Term Rep. 12, that it was the com 
mon practice in London to give up a bill of exchange upon receiv 
inga check on a Bank therefor, and it does not appear objectiona- 
bac so far as the acceptor is concerned. ‘The maker of a promissou 
ry note stands in the relation of an acceptor of a bill of exchange. 
There can be no doubt that a note thus parted with is given up un. 
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der the expectation that the check will prove to be a satisfaction, 
but this'does not settle the question.” 

When a creditor receives a note or check for his debt, he expects 
confidently that the note or check will turn out to be a satisfaction 
of his demand, yet if such note or check is dishonored he may sue 
on the original debt, and is not concluded by his receipt, and 1 Cow- 
en 290, 9 John. R. 310 are cited. The endorsce of a note may 
in New York recover on the common money counts in an action 
against the maker, although the evidence shows no money transac- 
tion between them, but the plaintiff is suing as the mere agent of 
the party in interest. Olcott vs. Rathburn, 5 Wendell 490. And 
in Massachusetts it is held that an endorsee of a note may maintain 
an action for money had and received against the maker though the 
maker signed it merely for the accommodation of the payce and 
received neilher money or any other consideration for signing it.— 
Cole vs. Cushing, 8 Pick. 48. 

Another objection yet remains to be noticed. It is that the orig- 
inal notes to Flake were for land and therefore the plaintiff cannot 
recover in this case on the common counts. But the notes to Flake. 
it seems evident, were intended to be and were extinguished by the 
transaction above mentioned, and the note of 1839 is the considera- 
tion of that of 2nd January, 1841, which proved to be tainted with 
usury. ‘The consideration is clearly shewn by Cotten’s letter set 
out in the record. If however, land isto be deemed the considera- 
tion of the note of 1839, because it was the consideration of the 
Flake notes, (but we do not so deem it) still there are not wanting 
authorities which go far to show that the plaintiff may recover on 
the common counts. In the case of Dearborn, Treasurer, &c., vs. 
Parks, 5 Greenl. Reps. 81, it was held that “‘ where one undertakes to 
pay the debt of another and by the same act also to pay his own 
debt, which was the motive of the promise, this is not such an un- 
dertaking to pay the debt of another as is within the statute of frauds 
and therefore it is not necessary that it should be in writing, aud 
though the consideration of such promise was /and, yet the party 
to whom the debt was to be paid may recover the amount in an ac 
tion for money had and received.” ‘This must have been upon the 
principle that the price of the laud was money in the hands of the 
purchaser and the Court in that case said, “If the defendant did 
not actually receive moucy, he received that for which he agree: 
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to pay a certain sum in money, part of which was appropriated in 
his hands to pay the plaintiff; and Floyd vs. Day, 3 Mass. Reps. 
403, and Randall vs. Rich, 11 Mass. Reps. 498 are in point. In 
the last case (which was assumpsit for money had and received) the 
Court say “although land is taken, it is taken at money’s worth and 
the debt which might have been exacted in money at all events has 
been discharged. ‘Thisis sufficient to support this doctrine.” But 
Mitchell bought of Flake the notes of Doggett and Cotten (and in 
the absence of proof to the contrary must be presumed to have 
paid money for them) after which he gave up to Doggett these notes 
of Doggett and Cotten, and took therefor a new note signed by both, 
viving them further time within which to pay. May not this be 
considered in substance and effect as a loan of the money to Doggett, 
or as money had and received by him to the use of the plaintiff for 
the payment of which Cotten was surety? Doggett it is to be pre- 
sumed understood it as a loan. In his answer to the 8th interroga- 
tory he says: “The real bargain between Mitchell and myself at 
the time of making said note (the note for $15,955,) was that Mitch- 
cll was to receive for the loan of said money 12 1-2 per cent,” and if 
Wogvett at this time understood the arrangement as a Joan of money 
it may reasonably be supposed that the parties so understood the 
matter when the note for $13,186 was made. It is worthy of re- 
mark here, that there is nothing in the record to show that at the 
time of this transaction Mitchell knew that Cotten was a mere sure- 
ty on and not a principal in these notes, or tliat he (Mitchell) was 
ever informed that the notes to Flake were given for the price of 
land bought by Doggett. ‘The consideration to Doggett (is as 
we have seen) a sufficient consideration to Cotten. Mitchell again 
gives up this last note to Doggett and takes a note signed by both 
Doggett and Cotten which was proved to be usurious. Is there any 
reason in justice or equity why he should not recover the original 
consideration (so far as it is not aflected by the usury) under the 
common counts? We think not and that the law does not forbid it. 
In Clark vs. Martin, 2 Lord Raym. 758, Llolt, Ch. Justice, expressed 
his disapprobation of declaring on promissory notes before the  stat- 
ate (of Ann) as if they were within the custom of merchants and 
assiened as a reason “ because there was so easy a inethod as to 
declare upon a general sadehitalus assumpsit for moncy lent.” "The 
same he says Is laid down in 12 Mod. 380, and 1 Burr. 1525.— 
Lord Mansfield says: “1 do not find it any where disputed that an 
20 
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action upon an indebitatus assumpsil generally for money lent may 
be brought on a note payable to ove or order,” and it was so holden in 
Smith vs. Kendall, 6 Term Reps. 123. The notes to Flake which 
were taken up when the note of 1839 was given were negotiable. 
In Beardsley vs. Root, 11 John. 523, Van Ness, Justice, in delivering 
opinion of the Court remarks that the general rule indisputably is 
that money had and received cannot be supported unless the defen- 
dant has actually received money. It has however (he says) been 
held in the English Courts that taking negotiable paper is equivalent 
to a receipt of money and although we have never sanctioned that 
doctrine by any express decision yet in the case of Cumming vs. 
Hackley, 8 John. 206, the Court seem to intimate their approbation of 
it. Andon reference to that case we find it sustains him as to the 
action of the Supreme Court of New York. And Pickerel vs. 
Banks, 13 East. 20, and Fox vs. Cutworth, 4 Bing. 179, sustain him 
as to the English Courts. Tatlock vs. Harris, 3 Term Reps. 174, 
was an action by the endorsee of a bill payable to a fictitious payee 
against the acceptor who was also one of the drawers. The declar- 
ation contained counts for money paid and money had and 
received. It appeared upon the evidence that the defendant was 
indebted to one of the endorsers, and sent him this bill for which he 
was credited in account, and that the plaintiff paid that endorser the 
value of the bill, and upon demurrer to evidence the Court held that 
the plaintiff was entitled to recover under the counts for money 
paid, and money had and received, and he had judgment aceor- 
dingly. And Vere vs. Lewis, Ibid. 182, was a similar action to 
that of ‘Tatlock vs. Harris, except that the defendant was not one of 
the drawers and there was no evidence that he received any value 
for the bill. In neither of these cases had the defendant actually 
received any money of the plaintifls and a numerous class of case: 
involving the same principle might be cited, but these are deemed 
sullicient. 
In the case of Hughes vs. Wheeler, 8 Cowen Reps. 81, 84, the ques- 
tion was whether the plaintiff was entitled to recover under thc 
common counts the amount of the original note, for which the note 
declared on (and which was proved to be usurious) was given. ‘The 
objection made to the recovery was that the note itself having been 
destroyed by the parties did not exist and could not be used as 
evidence of money had aad received by the defendant and the evi 
dence showing that it Was given for the debt of a third person, there wa: 























JANUARY TERM, 1848, 155 


Isaac W. Mitchell, vs. Frederic R. Cotten, Executor of John W. Cotten. 








no cause of action against the defendant prior to and independent 
of the giving of the note (the precise objections made to such 
recovery in this case.) But the Court said “ the destruction of the 
note was a matter of no importance.’ The note on which the suit 
was brought having proved to be usurious, the plaintiff resorted, as 
he had a right to do, to the consideration of the note so far as it was 
not affected by the usury. What was that consideration. It was 
the old note which was not attempted to be impeached, but which on 
the contrary was shewn to have been given for a legal consideration 
and a premium of five dollars for forbearance. ‘That a promissory 
note is evidence of money had and received by the maker from the 
payee and may be used as such upon the money counts is admitted. 
It is then in principle the common case of an action for money had 
and received, &c., supported by proof of a promissory note which is 
shewn to have been destroyed by accident or misapprehension, 
which does not amount to a legal satisfaction of it.”’ 

Another objection to the recovery of the plaintiff on the common 
counts (in that case) was that the old note was not given for a pe- 
cuniary consideration, and the defendant below had offered to shew 
that the note was given for the debt of a third person, which debt 
was not for money, but for land sold by the plaintiff tohim. The 
evidence was excluded and the objection overruled. On error 
brought, Sutherland, Justice, thought in this the Court erred, but 
Savage, Chief Justice, and Woodworth, Justice, held the note to be 
conclusive, and the judgment was affirmed. This case is directly 
in point in many respects. ‘The note (as inthe case under consid- 
eration) had been given up and cancelled. The note taken in its 
place proved to be usurious. ‘The note given up and destroyed was 
civen for the debt of a third person, which debt wasfor land. Here 
the debt was Doggett’s and originally for land, and Cotten was Dog- 
gett’s surety, not only on the last note, but onthe notes to Flake, 
and the note of 1839 which was substituted for the Flake notes. 

We fully recognise the rule asserted by Lord Ellenborough cited 
by counsel for the defendant in error, that ‘the contract of a surety is 
strictissime juris,’ and that he cannot be held beyond the precise 
terms of his agreement, as laid down by the authorities generally. 
Nor has the case of Wells vs. Girling, 8 ‘Taunton, 737, cited on be- 
half of defendant in error in which it was held by the Court of Com- 
mon Pleas in Engkand “that an action cannot be supported upon 
the money counts, against one of the makers of a promissory note 
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who signed it as asurety only for the other maker,” escaped our atten- 
tion, butfinding the principles it asserts opposed by a number of 
American cases decided by Courts for whose opinions we have the 
highest respect, we doubt its correctness. And moreover the Court 
in that case based its decision mainly upon the. fact that the proofs 
shewed that “there was no antecedent debt.’’ Had it been other- 
wise (as in the case at bar) we believe from the language used by 
Chief: Justice Dallas in that case, the decision would have been dif- 
ferent. We therefore see no reason why, in this case, the surety 
should not be held according to the precise terms of his agreement 
(except so far as the usury may affect his liability to pay interest) 
and we hold him no further. On the contrary we deelare the con- 
tract, by which it was attempted to hold even his principal further, 
in that regardnull andvoid. If the views that we have taken of this 
case be correct (and from the best consideration that we have been 
able to give it, we believe them to be so,) the Judge erred in his in- 
structions to the jury that “the plaintiff could not recover on the 
money counts,’ that “there was no valid contract whatever—that 
the plaintiif cannot fall back on the old note—that the existence or 
non-existence of usury on the note sued on has nothing to do with the 
defence set up, except so far as the contract as known to Cotten may 
have been changed in that respect between Doggett and Mitchell— 
that the plaintiff cannot resort to the money counts, and that he is 
not entitled to recover,’ and in refusing to give the first, sixth, 
eighth, and tenth instructions as prayed by the counsel for the 
plaintiff, and the seventh so far as it asked the Court to instruct the 
jury that the plaintiff could recover the original consideration.— 
And the judgment must therefore be reversed, and the cause reman- 
ded for further proceedings. 

But inasmuch as it very clearly appears, from the testimony in the 
case, as disclosed by the bill of exceptions, that on the second day of 
January, A. D., 1841, an agreement was entered into by and be- 
tween the plaintilf in error, (who was also plaintiff below) and the 
said Doggett, by which the latter engaged to pay interest at the rate 
of two and one half per cent beyond the then legal rate of interest 
for the forbearance of the debt of $15,955 in the first count of the 
declaration mentioned, the contract was consequently, from that 
time tainted with usury, and the interest on the same is thereby ren- 
dered entirely void, according to the principles decided and _ settled 
in the case of Mitchell against Doggett at the last term (before cited ) 
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which we have again examined and with which we are well satis- 
fied. And consequently the defendant cannot be charged with any 
interest since the said second day of January, A. D., 1841. For 
notwithstanding the plaintiff at the trial of this eause in the Court 
below abandoned the first count of his declaration, and rested his 
case upon the common counts, yet the usurious note being there, in 
bold relief staring us in the face, and the evidence in the case most 
conclusively proving the usurious contract upon which it was made 
and delivered to the plaintiil, we cannot lose sight of or disregard 
it, or place him in a better condition in regard to the defendant whose 
testator was only a surety than that in which he was placed at the 
last term in his suit against Doggett the principal, for the amount of 
this same identical debt, except so far as the proof as to the time of 
the commencement of the usury in this case may differ from the tes- 
timony in that case in relation to this matter. ‘To do so would put 
it in the power of a party at all times by getting a surety to his usu- 
rious contract to avoid the statute to the extent at least of the legal 
rate of interest. 

The fourth section of the act above cited “ regulating interest,” 
Thompson’s Digest 235, No.4. Duval’s Comp. 79, sec. 2, pro- 
vides “ ‘That when any note, notes, bond, or bonds, shall be upon or 
an account of any usurious contract, the interest on the same shall 
he void and the obligor or obligors forever exonerated from the pay- 
ment of the same.” It is not the usurious interest merely, but the 
entire interest which may have accrued afier the date of the usuri- 
ous contract from the payment of which the obligor is exonerated.— 
Now Cotten was a party to this note of $15,955 on which the usu- 
rious interest was (by the agreement between the plaintiff (Mitchell) 
and Doggett) to be paid. Tle was one of the obligors. The usu- 
rious interest it is true, was secured by a separate note which was 
not signed by Cotten, but was signed by Doggett, and it has already 
been decided in the case of Mitchell vs. Doggett that they are one 
assurance. ‘This $15,955 includes the $13,186 the sum secured to 
be paid by the‘note of 1839, and the usurious interest was to be 
paid on the whole sum. ‘The interest on the whole was therefore 
void by this usurious agreement, from the time when the usury by 
that agreement commenced, which Doggett expressly says was on 
ithe 2d of January, 1841. But this is not all. The 7th section of 
the same act made it the duty of the Judges of the Superior Courts 
io charge the Grand Juries of their respective Counties, &e., to 
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present all and every person who should violate the provisions of 
this act, &c., and on every presentment it was made the duty of the 
Histrict Attorney to prosecute the party presented, for the amount 
of interest by this act forfeited, either in an action of debt in the 
name of the ‘Territory, or upon information filed, and these duties 
now devolve upon the Judges and Solicitors of the respective Coun- 
ties of this State. ‘To render judgment for this interest therefore 
would be to enable the plaintiff to recover money forfeited to the 
State upon a penal statute, and for the recovery of which it would 
seem to be the duty of the Judge of the proper Circuit, to charge 
the Grand Jury to present him. The act of 15th March, 1844, sec. 
2, pamphlet laws, page 53, amending that act is equally penal and 
very forcibly illustrates the settled policy of the State on this subject. 
See Thompson’s Digest, pages 234, 235, No. 2. With thisstatutory 
provision before us we feel ourselves precluded from allowing more to 
be recovered (in such a case as this) than the amount of the original 
debt that may be proved with legal interest thereon up to the time 
when the usurious contract was made. 

We have looked into the other instructions asked by the plaintiff 
below and deem it proper to say that the second appears too broad. 
It should have excepted all the interest since the said second day of 
January, 13841. The third and fourth seem to be objectionable for 
similar reasons. The fifth was calculated to mislead the jury who 
from the testimony in the case were the proper judges of the 
question (if it were at all material) whether Cotten was a surety or 
a principal. ‘The ninth and eleventh (with the exception of the last 
clause of the latter which might with propriety have been given) 
seem to embrace only abstract propositions with which the jury 
had nothing to do. 

The judgment is reversed and the cause remanded to the Court 
below for further proceedings in accordance with this opinion. 

Per Curiam. 
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A scire facias to revive a judgment is not an original but a judicial writ, found 
ed on some matter of record to enforce exccution of it, and properly speaking 
it is only the continuation of an action. 

In scire facias upon judgment a declaration is not necessary. 

It is a presumption of Jaw that every thing done in a Court of record is reg 
ularly done, unless the contrary appear upon appcal or writ of crror. 

In scire facias before the Circuit Courts of the State to revive a judginent ren 
dered in a Superior Court of the Territory, a suggestion to the Superior 
Court in these words ‘and now in behalf of the said Joseph F.C. Harley 
it hath been understood in the said Court that although the judgment thereol 
is given, yet execution for, &c., remains to be made,’ &c., furnishes no war 
rant or authority for any proceedings in the Circuit Court. 


The judgment in this case being for a specific sum in damages as prayed in the 
writ and for costs is erroneous. The judgment should have been “ Let cx 
ecution issuc according to the force and effect of the judgment aforesaid by 
default of D. B. defendant.” 


Writ of Error to Leon Circuit Court : 


The action below was by scire_facias, to revive a judgment ren- 
dered in the late Leon Superior (Territorial) Court on 21st No- 
vember, 1842, in favor of Joseph F. C. Harley, and against David 
Brown, for $1,483. The scire facias is in these words: 

“THE STATE OF FLORIDA, 
To the Sheriff of Leon County—Greertine : 

Whereas at a Superior Court of the Middle District of the Ter- 
ritory of Florida for the County of Leon, begun and held at the 
Court House in the City of Tallahassee, on Monday the 14th day 
of November, 1842, and continued till and after Monday the 21st 
November, 1842, a certain Joseph F. C. Harley, on the said 21st 
November, 1842, by the consideration of said Court, recovered 
against one David Brown a judgment for the sum of fourteen hun- 
dred and eighty-three dollars, the damages which the said Joseph 
F.C. Harley had sustained by occasion of the non-performance of 
certain promises and assumptions by the said David Brown to the 
said Joseph F.C . Harley lately made, and his costs by him about 
his suit in that behalf expended, as appears of record. And now 
on behalf of the said Joseph F. U. Harley, it hath been understood 
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im the said Court, that although the judgment thereof is given, yet 
execution for the damages and costs aforesaid still remains to be 
made for him—wherefore the said Joseph F. C. Harley hath 
besought that a proper remedy be granted in this behalf. You 
are, therefore, hereby commanded that you make known to thie 
said David Brown, that he be and appear before the Cireuit Court 
of the Middle Circuit of the State of Florida for Leon County, at 
the Court House in the City of ‘l'allahassee, on the fourth Monday 
of the present month—that is to say, on the 27th day of April, A. 
LD. 1846, to show, if he hath-or can say any thing for himself, why 
the said Joseph IF. C. Harley ought not to have his execution against 
him for the damages and costs afuresaid, according to the force and 
eflect of the recovery aforesaid, if he, the said David Brown, shal! 
think fit ; and further to do and receive what the said Court shiu!! 
then and there consider concerning him in this behalf, and have 
then and there this writ. Witness,” &c. 

This writ was served, and at the appearance term, (May, 1846,) 
the defendant moved the Court for a rule upon the plaintiff to file a 
declaration in this case, on or before the first day of the next terin ; 
and upon default, that the action be dismissed, aecording to the 
Rules and Practice of the Court. This rule was refused, the scire 
facias being dcemed a sufficient declaration in practice, if the plain 
tiff wished to rely upon it as such. 

At the November term, 1846, (the defendant having filed no 
plea,) the following judgment was rendered: “ ‘This day came the 
plaintiff by his attorneys, and the defendant having filed no plea 
herein, and having been duly warned and not appearing, on motion 
of the plaintiff by his attorneys, it is considered by the Court, that 
the said plaintiff may have exceution against the defendant for 
fourteen hundred and eighty-three dollars, the damages and the 
costs in the writ aforesaid specified ; and, also, that the plaintifl 
recover against the said defendant his costs, by him expended in 
suing forth aud prosecuting this writ, and the said defendant in 
mercy, &c.” 

To reverse this judgment, the defendant prosecuted his writ of 
error in this Court, upou the following assignment of errors : 

I. ‘That the Court erred in refusing to require the plaintifl Joseph 
F. C. Llarley to file a declaration in scire_ facius in this case, as | 
shown in bill of exceptions. 
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Il. That the Court erred in requiring detendant to plead to the 
writ of scire facias as a declaration. 

Ill. That the Court erred in giving judgment for plaintiff below 
upon the said writ of scire facias, because the said writ of scire 
“— is altogether irregular and insufficient in this :— 

That ‘oaid scire facias doth not allege that the judgment set 
mon was regularly rendered. 

2nd. That said scire facias doth not allege that suggestion hath 
been made to Leon Circuit Court, which issued said writ, that 
execution remains to be made, but alleges that suggestion of that 
fact hath been made to Leon Superior Court—which suggestion to 
Leon Superior Court could not be legal ground for issuing the 
writ from Leon Circuit Court, nor warrant the issuing of such 
writ of scire facias, nor make the same legal and valid. 

3rd. That it doth not appear by said scire facias that Leon Cir. 
cuit Court had any rightful power to issue said writ—for it is not 
shown, nor suggested, either that said Leon Circuit Court rendered 
said judgment, or that the record of said judgment now remains in 
the Court which issued said writ of scire facias. 

1V. That the Court erred in ordering execution to issue, it not 
appearing to said Leon Circuit Court of record that no execution 
hath issued on said judgment. 

V. That the said writ doth not show authority or power in Leon 
Circuit Court to issue execution. 

VI. That in the judgment rendered on 13th day of November, 
1846, ‘ that the said plaintiff may have execution against the de- 
fendant for fourteen hundred and eighty-three dollars, the dama- 
ges and the costs in the writ aforesaid specified,’ &c., is erroneous. 
The said execution not being awarded “ according to the full force 
and effect of the recovery” in said writ mentioned, but awarded 
for damages as of the date of 13th Nov., 1846. 

VII. That the plaintiff was not entitled to costs, and there is 
error in said judgment in awarding; also, “that the plaintiff re- 
“ cover against the said defendant his costs by him expended in 
“ suing forth and prosecuting this writ.” 


Randall § Hagner, for Plaintiff in Error: 
The defendant in error sued out of Leon Circuit Court a writ 


ot scire facias quare excculionem non against plaintiff in error. At 
21 
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the return of the writ, the defendant below insisted that the plaintiff 
in this action should file a declaration according to the rules and 
practice of the Court, or else at second term the suit should stand 
dismissed. 15 and 16 Rules adopted by the Supreme Court, January 
1846. 

Also sec. 20, Judiciary act, 94 of Duval’s. 

The Court refused to require a declaration, but on the contrary 
required defendant to plead to the writ asa declaration. 

We assign this as error. 

Scire facias is considered at law an action in the nature of a new 
original. 2 Saunders Rep., 71, note 4. 6 Johnston’s Rep., 106. 
9 Connecticut Rep., 392. 

It may be released by a release of all actions. Co. Litt. 290. 

Scire facias to revive a judgment after a year and a day. 2 
Saunder’s Rep., 72d, and note 3. 

In England the plaintiff files his declaration in scire facias of what- 
ever character as in any other action. 2 Tidd’s Prac., 1129. 2 
Saunder’s Rep., 72,n. 2 Chitty Arch. Prac., 835. See Tidd’s 
Appendix of Forms—Declaration in scire facias to have execution. 
Issue and judgment thereon p. 515. 

Our laws have made no alteration whatever in this respect.— 
Scire facias is an action here in Florida just as in England. 

In New York they made a change by express statute. See 18 
Wendell, p. 526. 

By 2 Revised Stat., of N. Y., 579, the plaintiff may require the 
defendant to plead to writ of scire facias. In Virginia a practice 
has grown up to dispense with such declaration. See Robinson’s 
Prac., 584. 

“ By the Virginia practice the declaration is dispensed with.” 

We submit that no such practice obtains in Florida, and no Legis. 
lative action has wrought a change. A declaration should have been 
filed in this action as in all others according to the rules of Court. 

Courts may rescind their rules, or may in establishing them reserve 
the exercise of discretion for particular cases; but a rule without 
such qualification must beapplied to all cases that fall within it 
until it is rescinded. Thompson vs. Hatch, 3 Pick., 512. Wall 
vs. Wall, 2 Har. and Gill, 79. 

But suppose the Court not to have erred in dispensing with a de- 
claration, was there not error in the judgment rendered by de- 
fault ? 
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We insist that this writ of scire facias is not sufficient whereon to 
ground the judgment. 

A writ of scire facias to revive a judgment can only issue from 
the Court having the record on which it was founded ; and the writ 
itself embody every rennisite to the exercise of the power asked 
for. 2 Tidd’s Prac., 11.5. 1 Ld. Raymond’s Reps. 216. 2 Saun- 
der’s Rep. 72, n. 

Also 23 Pickering, 110. 2 Pennington, 529. 7 Mass., 340.— 
9 Mass., 520. 

Here the writ does not only not state the record to be within the 
Court to which he applies, but even the suggestion on which the 
proceeding is founded is made in another Court, to wit, Leon Supe- 
rior Court. 

Scire facias is granted partly upon a record and partly upon sug- 
gestion, without which no proceeding could be had upon the record. 
2 Institutes, 470. 8 Bacon’s Abrid., 598. 

Now the suggestion made here was made in Leon Superior 





Court—so declared—and surely that suggestion there, canffot war- 
rant a proceeding in another tribunal, to whom no such requisite 
information is declared to have been given. 

It did not appear to the Court that no declaration had issued, nor 
does the writ show any authority in the Court to award execution of 
the judgment. : 

Again it is a principle as well established in practice as it is con- 
sonant to reason, that the judgment must be that execution be had 
of the original judgment to which nothing can be added. ‘This is 
the prayer and it isanswered “fiat’’—let it be done. 

The authorities are clear: 8 Bacon’s Abrid., 627. 1 Penning- 
ton’s Rep., 73. 2 Pennington’s Rep., 529. Tidd’s Appendix, 515 
—576, sec. 146. 

Now the damages awarded here are in the nature of a new judg- 
ment, as of the date of 13th Nov., 1846. 

Again, costs are awarded to the plaintiff. By reason of his own 
laches he had failed to sue out execution, and on the principle of 
“‘ yolunti non fit injuria,”’ the common law allowed no costs in such 
acase. The Stat. 8 and 9, W. 3, Ch. 11, Sec. 3, gave costs to 
plaintiff, obtaining judgment on an award of execution after plea 
pleaded, or demurrer joined thereon.” 

But cost were not allowed in England on default until 3 and 4 
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William 4th, (1833-4) Ch. 42. See 2 Chitty’s Arch. Prac., 835. 
2 Tidd’s Prac., 1132. 

Scire facias is not amendable ; but the proper way is for the 
plaintiff to move to quash it. 1 Hiller vs. Frost, 1 Str. Rep., 405. 
Impey’s Prac., 528. 





Long § Walker, for Defendant in Error. 


LancastER, Justice, delivered the following opinion : 


This case comes by writ of error from Leon Circuit Court. It 
is a scire facias to revive a judgment rendered by the Superior 
Court of Leon County in the year 1842. 

The first error assigned alleges that the Court erred in refusing 
to require the plaintiff Jos. F.C. Harley to file a declaration in 
this case, as appears by the bill of exceptions. 

It appears by the record, that on calling this case on the appear- 
ance docket the defendant by his attorney moved the Court for a 
rule on"the plaintiff to file a declaration in this case on or before 
the first day of the next succeeding term, and upon default of such 
declaration filed that the suit shall be dismissed according to the 
rules and practice of the Court. Which rule was refused, scire 
facias being deemed a sufficient declaration in practice if plaintiff 
chose torely upon it assuch. The same to be pleaded or demurred 
to asaregular declaration. To which opinion and ruling of the 
Court defendant excepted, which was signed, sealed and made part 
of the record. 

The rule of the Court referred to in defendant’s motion for a 
declaration is in the words following “all declarations must be filed 
on or before the first day of the term, and if not filed by the first 
day of the term thereafter, the suit shall be dismissed.” ‘This rule 
ean only have reference to the cases where, by the statute, declara- 
tions are required to be filed. ‘The act of Assembly which bears on 
the question is as follows: “In all actions brought to any of the 
Circuit Courts of this State, whether the same be commenced by 
original process against the person or against the estate of the de- 
fendant, it shall be the duty of the plaintiff or his attorney to file 
with the clerk his declaration on or before the first day of the term 
to which his action is made returnable,” &c. Tho. Dig., 330, sec. 1. 
The case then in which a declaration is required by the statute is, 
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in actions commenced by original process against the person or es- 
tate of the defendant. Original process against the person is declared 
to be a capias or summons ad respondendum. Act Novy 23, 1828. 
Tho. Dig. 321, sec. 1. Against the estate, is provided by attach- 
ment. Act Feb. 15th, 1834. Tho. Dig. 367, sec. 1. In all ac- 
tions therefore brought by summons against the person, or attach- 
ment against the estate, the plaintiff is required to file a declaration 
by the statutes, and the rule of Court must be construed’ with refer- 
ence to the statutes in the use of the terms “all declarations.” 
This is a case of scire facias to revive a judgment and is not an 
original but a judicial writ, founded on some matter of record, to 
enforce execution of it, and properly speaking is only the continua- 
tion of an action. A step leading to the execution of a judgment already 
obtained and enforcing the original demand for which the action was 
brought. It creates nothing anew, but may be said to reanimate 
that which before had existence, but whose vital powers and facul- 
ties are as it were suspended, and without its salutary interference 
would be lost. 2 Sellon’s Prac. 187—8. Yet it may properly be 
called an action because a release of all actions, or executions is 
a good plea in bar to scire facias. 2 Sellon Prac. 187. Neverthe- 
less it is not an original process. The statute does not absolutely 
require a declaration in scire facias to reviye a judgment. It is 
therefore mere matter of practice whether it should be required or 
not. In England as well as in many of the States of the Union, 
the custom of declaring on scire facias is believed to exist. In 
Virginia, Kentucky, Tennessee and some other States, the practice 
appears to be to plead tothe writ. No evil attends this practice, ev- 
ery defence which could be made by way of plea, or demurrer to a 
declaration may also be made to the writ, and unless it contains 
all the allegations and averments necessary to a valid declaration 
will be held bad on demurrer. The practice is convenient, because 
it waives the necessity of a formal decfaration and prevents repeti- 
tion on the record. The form of a declaration in scire facias on 
judgment is nothing more than a repetition of the writ, with a prayer 
for execution. The writ cites the defendant to shew cause why ex- 
ecution shall not issue. It may be considered substantially in the 
nature of a prayer for execution. 2 Sellon’s p. 51. No practice 
has yet been established by the Supreme Court, and it is under- 
stood it has differed in the various Circuits. It is thought under the 
considerations hereinbefore expressed that in scire facias upon judg- 
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ment a declaration is not necessary, and not required by law, and 
that the Court did not err in refusing to grant a rule on plaintiff for 
a declaratidfiids moved by defendants attorney. 

The second error assigned is: The Court erred in requiring the 
defendant to plead to the writ of scire facias as a declaration. 

For the reasons before set forth this assignment of error is con- 
sidered by the Court not well taken, and is overruled. 

The 3d error assigned alleges the writ of scire facias to be alto- 
gether irregular and insufficient, because, firstly, it does not allege 
the judgment set forth was regularly rendered. Secondly, that the 
writ of scire facias doth not allege that suggestion hath been made 
to Leon Circuit Court that execution remains to be made, but al- 
leges the suggestion of that fact hath been made to Leon Superior 
Court, which cannot be legal ground to warrant the issuing the writ 
from Leon Circuit Court, nor make the same legal and valid. And 
thirdly, itdoth not appear by the writ of scire facias that Leon Cir- 
cuit Court had any rightful power to issue said writ, for it is not 
shewn or suggested that Leon Circuit Court either rendered the judg- 
ment, or that the record of said judgment now remains in said Cir- 
cuit Court from which the writ issued. 

As to the first ground set forth in the third assignment of error it 
is stated in the writ “at a Superior Court of the Middle District of 
Florida, for the County of Leon, begun and held at the Court House 
in the city of Tallahassee on,Monday the 14th day of November, 
1842, and continued till and after Monday the 21st November, 
1842, a certain Joseph F. C. Harley on the said 21st November, 1842, 
by the consideration of said Court recovered against one David 
Brown a judgment for,” &c. 

The existence of the Superior Courts under the Territorial Goy- 
ernment of Florida, their powers as Courts of general jurisdiction, 
and the transfer of all causes civil and criminal pending in the Su- 
perior Courts to the Circuit Courts, for the counties in which such 
cases may be so pending, together with all papers connected there- 
with or relating thereto, are parts of the legal and judicial history 
of the country of which the Courts will take notice, as well also as 
the authority vested in the Circuit Courts, to proceed in all such 
causes. The Superior Court which rendered the judgment was a 
Court of record of general jurisdiction. It is alleged in the writ as 
before set forth that the plaintiff by the consideration of said Court, 
recovered against the defendant a judgment, &c. It is a presump- 
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tion of law, that everything done in a Court of record of general ju- 
risdiction, is rightly and regularly done, unless the contrary appear 
upon appeal or writ of error, the allegation that judgment was regu- 
larly rendered was unnecessary. 

The second ground of objection set forth in the third assignment 
of errors appears to have more weight. After reciting the judgment 
given in the Superior Court the writ of scire facias goes on further 
to state ‘and now on behalf of the said Joseph F. C. Harley it hath 
been understood in the said Court that although the judgment there- 
of is given, yet execution for, &c., remains to be made, &e.” 

To what Court is suggestion made, that execution remains to be 
made of the judgment? Most clearly to Leon Superior Court—a 
Court having no existence at the time the suggestion was made, 





which could then issue no writ whatever, and a suggestion, too, 
which could furnish no warrant or authority for any proceeding in 
the Circuit Court. If adeclaration had been filed in this case, and 
had alleged a suggestion to the Superior Court, that execution 
remained to be made, it would be bad on demurrer, because such a 
suggestion would not authorize the Circuit Court to order execu- 
tion. It might be amended by the writ if there was any thing to 
amend by, but in this case the writ is as bad as the declaration 
would be. The judgment (rendered in thisjease) was by default. 
It was incumbent on the plaintiff to proceed on a valid writ. A 
majority of the Court think the writ is defective. 

The judgment is not a judgment for execution, but for a specific 
sum in damages as prayed in the writ, and for costs also in this 
proceeding. This is clearly error. 

The judgment should have been, “ Let execution issue, accord- 
ing to the force, torm, and effect of the judgment aforesaid, by de- 
fault of the said D. B., defendant.” 2 Sellon’s Practice, 50. 

The judgment of the Court below is therefore reversed, and the 
writ dismissed without prejudice to any future action of the plain- 
tiff on his original judgment. 
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Dasenats, Justice, dissenting : 





The objeftion which has occasioned the reversal of the judgment 
and dismissal of the writ in this case is to the words ‘ the said Court’ 
which are construed to mean the Superior Court.* The precedent 
in Chitty will be found to be asfollows: ‘ And now on behalf of the 
said A. B. in oursaid Court before us, we have been informed, &c.’ 
The variance would seem to be in the use of the word the for our, 
whilst the substitution of the latter in the writ would have obviated 
the difficulty. 

We are at a loss, however, for the rule that confines the construc- 
tion of an instrument to one word ora pagt of asentence. The car- 
dinal rule for construing all instruments,is that the whole is to be 
viewed and compared in ail its parts, so that every part of it may be 
made consistent and effectual. In case of difficulty in the con- 
struction, there certainly is greater reason for rejecting a word as 
repugnant and insensible, than for a disregard of the remainder of 
the sentence, or of the writing. In the case under consideration there 
would be no unusual stretch in construing the words “ the said’’ to 
refer to the Circuit Courts even if Superior had been the antecedent. 
Courts are not tied down to the grammar of sentences or writings 
as to their constructiombut will control even the literal terms, if they 
contravene the mai ‘purpose and object. One of the rules is 
that a construction is to be avoided which will defeat the instrument 
—ut res magis valeat quam pereat. So also a construction which is 
against reason, is to be avoided. Nowthe Superior Court is admit- 
ted_not to have been in existence, so that there could have been no 
thought of application to it any more than if the name of a dead 
man had been used. 

But looking to the entire sentence we submit, with deference, that 
every difficulty is avoided. After the quotation of the Court “ yet 
execution for the damages still remains to be made,” &c., it contin- 
ues, “ wherefore the said Harley hath besought that a proper remedy 
be granted in this behalf.” 

Of whom was this asked—to whom was the application made ? 
Most clearly the Circuit Court as the very writ itself shews in com- 
manding the party to appear in the Circuit Court and shew cause, 
Xe. 

Admitting that there was a mistake as alleged, the inquiry arises 
was it material, the Court say it was, and that a demurrer would lic 
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for such defect. We do not so understand the law. It is a sugges- 
tion, not an allegation that is complained of, a suggestion to the 
wrong Court. Now we propose to show that this suggestion was 
not necessary, and that the allegation ‘that execution still remains’ 
was sufficient without it to sustain the writ. 

“ A writof scire facias to revive a judgment, may issue of course 
at any time within seven years from the date of the judgment with. 
out application to the Court.” Tidd’s Prac., 1156. 

A. scire facias on a judgment after .a year and a day states the 
judgment recovered by plaintiff, and the Court in which it was ob- 
tained. It then states that although judgment be thereupon given 
yet execution of the debt, .&c., still remains to be made. 2 Tidd, 
1157. 

The test is whether plaintiff would be required to prove the sug- 
gestion, or defendant cculd put it in issue or controvertit. Most 
clearly not. Tt was then matter not of substance but of form, and 
might be rejected as surplusage. 1 Chitty, 232. 

Whilst we think the decision clearly against general principles 
we hold it to be against statutory provisions also. Referring to the 
record we find the precipe to this effect. 

“ Josernu F.C. Hartey, ) a 
vs. In Leon Circuit Court. 

Daviv Brown. ’ ae 

The Clerk will issue a scire facias to revive the judgment which 
was rendered in the above case on the 21st of Nov., 1842, dated 
April 4, 1846.” 

It wasnotthen the fault of the plaintiff that the word the was put in 
place of our in the writ, or that a mistake was made. Now the 
Supreme Court has held in the case of the Union Bank of Florida, vs. 
Edwards, the English statutes of Jeofails in force. 1 Florida Rep., 
153. 

One of these provides that “no process shall be annulled or dis- 
continued for the misprison of the Clerks in writing one syllable, or 
letter, or word too much or too little, but as soon as the mistake is 
perceived it shall be amended in due form, And the justice before 
whom the record is made, or shall be depending by way of error, 
or otherwise, may amend the same as well after as before judgment, 
in the same manner as they might have done by the above statute 
before judgement.” 

“ So the Court may amend whatever to them seeimeth to be the mis. 
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prison of the Clerks in any record, process, word, plea, warrant of at- 
torney, writ, panel, or return, which may for the time be before them 
so that no judgment shall be reversed by reason of suchmisprison.” 
8 H.6,C. 12. 9H.5,C.4. 2 Arch. Prac., 1115. 

“The Courts have power of amending a scire facias for any 
misprison of the Clerks by Stat. 8 H. 6, C. 12, already mentioned, 
that statute expressly including writs.” 2 Arch. Prac., 1133. 

“Although the omissions, variances and defects, by 16 and 17 Car. 
are required to be amended, the benefit of the act is attained by the 
Court overlooking the exception.” 2Tidd, 960. 2 Strange, 1011. 

But again the ordinary process for the commencement of a suit 
is by way of summons to answer in an action on the case or trespass, 
&c. Now although this gives him not the slightest information of 
the nature of the charge against him, it has yet been held sufficient 
by the Courts for centuries. Can it be that greater precision, more 
definite allegation is required at the end, after a party has obtained 
his judgment for leave to issue his execution? ‘There is no reason 
indeed why on mere motion and notice to the defendant a plaintiff 
should not have this permission without putting him to the expense 
of a new suit and a requisition of strictly formal allegations and sug- 
' gestions. ' 

The course of the Courts of the present day everywhere (and 
such has been hitherto that of this Court,) has been to relax and to 
discountenance objections of mere form. In this case the defendant 
appeared by attorney, and took a rule on the plaintiff to file a declar- 
ation, this shews that he was not misled by the suggestion of the wrong 
Court, this of itself was sufficient to cover any defect of the writ. 
Nor is there a pretext that he has any defence or valid objection to 
the application. 

For these reasons I hold that the judgment of the Circuit Court 
should have been affirmed, and have to express my regret that a 
suitor after two years of fruitless toil and effort to get leave from 
the Court to have execution in a case of admitted right on a judg- 
ment, without any fault of his, with all the expense of this Court, 
and the Court below, has his suit dismissed, and is to be subjected to 
the expense, trouble and delay, of another suit before he obtains his 
rights. 
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Jonn G. Camp, vs. W. D. Mosetey, anp Martua Ann Man ty, 
‘ AND Hiram MANLY, IN RIGHT OF HIS WIFE, ADMINISTRATORS AND 
ADMINISTRATRIX, de bonis non, or SAMUEL PARKHILL, DECEASED. 


The officer will be protected in the execution of process emanating from a 
Court of general jurisdiction, provided it appears on the face of the ‘pro- 
cess that the Court has jurisdiction of the subject-matter. The officer in 
such case need not show that there is a judgment, but may justify under the 
writ alone. 





Where the subject matter of the suit is within the jurisdiction of the Court, 
but the want of jurisdiction is as to the person or place, unless the want of 
jurisdiction appear on the process to the officer who exccutes it, he is not a 
trespasser—contrary, when the subject matter is not within the jurisdiction 
of the Court. 

The technicalities incident to estoppels are gradually giving way to considera- 
tions of reason and practical utility, and the Courts at the present day seem 

¢ disposed to give force and efficacy toa doctrine which is based upon prin- 
ciples of justice and the purest morality. 

Where one was present when a levy is made by the officer, and did not deny 
the right of the officer to make such levy, but furnished a list of property 
to be levied on, attended the sale and took an active part assisting the of- 
ficer, advised bystanders to bid, and disapproved the forbidding of the sale 
by another: Held--that, although it appeared that such conduct was not 
fraudulently or wilfully intended to deceive the officer, the party so conduct. 
ing himself is estopped from afterwards alleging that the officer was a tres- 
passcr. i 

The acts and admissions of une of several administrators, which amount to an 
estoppel against him, bind the whole. 

The effect of an estoppel, whether legal or equitable, is the exclusion of evi- 
dence, and its existence must always be a question of law for the Court, 
and not of fact for the jury. 


Writ of Error to Leon Circuit Court. 


William D. Moseley and Martha Ann Manly, administrator and 
administratrix de bonis non of Samuel Parkhill, and Hiram Manly, 
in right of his wife, (said Martha,) administrator de bones non, at 
the Spring Term (1846) of Leon Circuit Court, instituted an action 
of trespass against John G. Camp, for seizing a large number (180) 
of slaves. 


The declaration alleged the slaves to be the property of the plain- 
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tiffs in their representative character—that they were seized and 
taken by defendant and by him detained for a long time, and that 
thereby the plaintifls were hindered and prevented from cultivating 
and keeping in preservation three several plantations, and were 
deprived of the use and benefit of the slaves, and were prevented 
from enjoying the profits, benefits, and advantages of their labor 
and services, and were put to great expense in regaining the pos- 
session of the slaves. The plaintiffs laid their damages at $50,000. 

The defendant pleaded “not guilty,” with privilege (by con- 
sent) to give in evidence under that plea the process on which he 
relied for justification. 

At the trial Jabez B. Bull, Richard A. Shine, and David C. 
Wilson, three of the jurors sosummoned as aforesaid good and law- 
ful men were objected to by the plaintiffs’ attorneys, for cause then 
and there shown, to wit: that the said Bull and the said Wilson 
were stockholders and directors in the Union Bank of Florida ; and 
the said Shine was objected to for cause, viz: that the said Shine 
was a purchaser at the sale of the property of Parkhill’s estate, 
seized and sold under an execution issued in the suit of the Union 
Bank of Florida vs. Parkhill’s administrators, which execution was 
in the hands of and sale made by John G. Camp, Marshal of Mid- 
dle Florida, and under which defendant justified the alleged tres. 
pass. ‘These objections’to the said jurors on behalf of the plain- 
tiffs by their attorneys were sustained by the Court, to which de- 
cision and ruling of the Court the defendant by his counsel ex- 
cepted. 

The plaintiffs offered Benjamin W. Gause a witness, who proved 
that he was appraiser of the property of the estate of Samuel Park- 


? 


hill, deceased, and appraised these negroes at the instance of plain- 
tiffs in the fall of 1844, or spring of 1345, and the negroes after- 
wards went into the possession of plaintifis. Before the sale by the 
Marshal a part of the negroes were hired by plaintiils to witness, 
and were deiivered up to the Marshal, who informed him that he 
took them by a precept of the Court—estimates the value of the 
hires at $20 each—knows of sale by Marshal—and here the plain- 
tills rested their case. 

The defendant then offered in evidence a certain execution issued 
from the late Superior Court of Leon County, ‘Territory of Florida, 
at the suit of the Union Bank vs. Hiram Manly and Martha Ann 
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Manly, Mininidtratore of Samuel Parkhill, deceased, which said 
writ of fi. fa. is in the words and figures following, to wit : 
THE TERRITORY OF FLORIDA, 

To all and singular the Marshals of said Territory—Gnrertine : 

We command you that of the goods and chattels, slaves, lands, and 
tenements of Samuel Parkhill, deceased, in the hands of Martha 
Ann Manly, late Parkhill, and Hiram Manly, in right of his wife, 
said Martha Ann, administrators of Samuel Parkhill, deceased, re- 
maining to be administered, you cause to be made the sum of nine- 
ty-four thousand one hundred and eighty-two dollars and twenty- 
two cents, its debt, and also twenty-seven thousand nine hundred 
and eighty-two dollars and sixty-five cents, its interest and dama- 
ges, making together the sum of one hundred and twenty-two 
thousand one hundred and sixty-four dollars and eighty-seven cents, 
which the Union Bank of Florida lately, on the first day of March, 
1845, recovered in our Superior Court for the County of Leon, in 
the Middle District, as well for its debt as its damages occasioned 
by the detention of said debt, and likewise the sum of seven dol- 
lars cighty-two cents, which to the said Union Bank of Florida in 
the same Court was adjudged pabgenewray. itin that behalf expended, 
together with lawful interest on said damages from the rendition of 
said judgment till paid, and the costs of this writ, and of your pro- 
ecedings hereon, and that you have the said sums of money before 
the Judge of our said Court at Tallahassee, when satisfied, to ren- 
der the said Union Bank of Florida the sums aforesaid ; and have 
then and there this writ. 

~— Witness, Richard T. Birchett, Clerk of our said Court, 

Seal of ) at Tallahassee aforesaid, this 20th day of March, A. 
Court. § D., 18-45, and of the Independence of the United 

aN States the sixty-ninth year. 

R. T. BIRCHETT, Clerk. 

[ Endorsed :|—Came to hand 20th March, 1845, and levied on 
the following slaves: Tom Gandy, Harriet, Mary Ann and Wm. 
Washington, Sam Cormick, Primus, Sarah, George Edmondson, 
George Lewis, Daniel, William Eppes, Matilda Ann, Sarah and 
Maria, Julia, Anthony, Molly, Patsevy, Hannah, Israel, Sarah and 
Harrict Ann, wer Jacob, York, Mel 
liza Ann, Rhoda, Jack, Billy, Moses, Martha, “ icinda and Wil- 


linda, Squire, Queen and 


liam, Fenton and Helina, raul k, Francis, Isaac, Richard, Juba, To- 
ney, Becky, Jinny, Cutly, Phillis, Chloe, Dolly, Sam, Elizabeth, 
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Rachael, Adeline, Jane, Polly, John Robinson, Monachy, Elizabeth, 
Kiddy, Bob, George, Maria Miles, Mary, Frederick, William Pryer, 
Louisa, William, Christina, Horace, Judy Linsey, Susan, Charley, 
Johnny, Mary Long, Joe, Ephraim, Ellen, Cornelia, Rachael, Jack 
Morgan, Mary, Toney, Sibby, William, Toney, Scipio, Peggy, 
Isaac, Lucy, York, Grace, Rose, Abram, James, Jones, George, 
York, Jr., Caroline, Morgianna, Fanny, Mary Page, Margaret, 
Phaebe, James, Juba, James, Frank, Margaret, Albert, Anderson, 
Pleasant, Edmund, David, William, Cwsar, Amy, Dick, Phillis, 
Richard, Israel, Ellick, Esther, Amy, Albert, Old Jack, Margaret, 
IIomady, Pittman, Cary, James, Old Tom, Frederick Clark, Nan- 
cy Burney, John, Anna, Susan, Maria, Giles, Fanny, Martha, Ned, 
Francis, Barbary, Kitty Ann, Wilson, Nancy, Ben, Hercules, Han- 
ly, Eliza, Jacob, Winney, Emily, Tom Hackley, Diana, Ellen, 
Amelia, Betsey Ann, Dick, Lisbon, Katy, Cyrus, Henry, ‘Taylor, 
Mary Thomas, Louisa, Clarissa, Elizabeth, Anthony, Ben, Sam, 
Nancy Pool, Walker, Maria, Amy, Maria, Penny Davidson, George, 
Phil, Betty, Nelson, Silva, Matilda, Sarah Ann, Amelia, Wakala, 
Virginia, Charity. 
JOHN G. CAMP, Marshai. 

To the introduction of which evidence the plaintiffs objected, on 
the ground that they were strangers to it, and required the original 
entry and record of judgment to accompany it ;) which objection, on 
argument had, was sustained by the Court, and the defendant re- 
quired to produce in evidence the said judgment; to which ruling 
of the Court the defendant, by his counsel, excepted. The defen- 
dant then offered in evidence other executions, which were in the 
hands of the Marshal at the time of the trespass complained of, and 
upon which like proceedings were had as on the one of the Union 
Bank vs. Parkhill’s administrators, already given in evidence. ‘The 
pleadings and proceedings in these cases were admitted by the par- 
ties to be similar to those in the case in which the above execution 
issued. 

The defendant then proved by Wm. G. Ponder, a competent wit- 
ness, that he was present at the sale of the Parkhill slaves, under 
the executions of the Union Bank and others, in the Spring of 1845. 
Moseley was present at the sale, and advised witness to purchase. 
Something being said as to title, Moseley said there would be no 
difficulty, he thought the title good; said that he had hired a cer- 
tain negro, and that he thought he would suit witness. Witness sta- 
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ted that the general opinion was, that all difficulty arising out of liti- 
gation about the Parkhill estate was at an end ; that the judgment was 
legal, and there was no good objection to the sale of the property. 

The defendant also proved by William Bloxham a competent wit- 
ness, that he was present at the sale of the slaves. Had a conver- 
sation with Moseley the last night after the sale. Went with James 
T. Archer, Esq., to the room of Moseley. Archer said he was 
going to write to New Orleans to have the negroes sent there stop- 
ped. Witness told Moseley what Archer said about stopping the 
negroes, and Moseley said he would have nothing to do with it; 
that he would not let them use his name. Moseley was at the sale; 
was acting there; objected to only one negro woman being sold ; 
said she was replevied. Moseley bid at the sale for that negro, and 
run her up. When Colonel Gamble bid for any negroes, Manly 
asked witness to bid against him. Witness on cross examination, 
stated that Moseley observed, that the negro woman was replevied ; 
that a friend of his had wanted her, and he would make somebody 
pay for her, and he run her up to $800. All the negroes were not 
sold on the firstday. This negro was sold after several others.— 
Witness got to the ground as Mr. Thompson got off the cotton 
bale. Moseley was there witha paper taking down the prices 
and names. As Col. Gamble had Sid very often, people declined 
to bid. Moseley said to witness that was too little, and added, “Mr. 
3loxham bid upon the negroes.” Witness did so, and made them 
bring $1500 more. 

The defendant also proved by Otis Fairbanks a competent wit- 
ness, that he was present at the sale of the Parkhill slaves, in May, 
1345. The negroes were selling low. “Witness was on one side of 
a cotton bale, and Moseley on the other. Moseley said, “ bid, I 
don’t want the negroes sacrificed,” and said he would be glad when 
they were off his hands. Cross examined, stated that Moseley did 
not call his name, his eyes passed around, and what he said was gen- 
era! to the whole crowd. There were many persons present.— 
The remark of Moseley wasin acommon conversational tone. Wit- 
ness bid for one or two of the negroes, but none were knocked down 
tohim. Heard Mr. Archer forbid the sale as illegal ; cannot state 
all the words he used ; heard but one sentence ; don’t recollect on 
whose behalf he acted, but knew he was counsel for the estate.— 
Moseley was there. After he said, “ bid, | don’t want them saeri- 
liced,” the negroes sold better. Did not see Gov. Moseley there 
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when Archer made the announcement. Being re-examined, stated 
that, on reflection, he was satisfied that Moseley was present when 
Archer forbade the sale. He, (Moseley,) disapprobated Archer’s 
act, and said he had better lect them go; they never could go at a 
better time. 

The defendant then proved by John G. Gamble, a competent wit- 
ness, that he was present at a part of the sale; was not there when 
the first negroes were sold ; saw Gov. Moseley there, had conver. 
sations with him on that day, and on the second day of sale. Gov. 
Moseley divided and arranged the negroes in lots ; advised people to 
bid; said it was a good sale; he was glad of it; said his reason for 
separating the families, (which was contrary to the wish of witness,) 
was, that he was determined to make them bring as much as possi- 
ble ; said the sale was good, and he wanted to get rid of the busi- 
ness. Witness heard no dissent, none whatever, to the acts of the 
Marshal ;_ no objection on the ground of illegality of sale ; was not 
there when Mr. Archer dissented. Gov. Moseley did aid the Mar. 
shal in the sale. He divided the negroes; called them.up in suc- 
cession asthey were sold. Moseley had a list; witness also had 
one; we were constantly conferring ; Moseley designated the lots 
in which they should be sold; was present at the sale of negro [l- 
len; is uncertain whether it was on the first or second day. Mose- 
ley objected to the sale of Ellen, stating he had intended she should 
be replevied ; that was the ground of his objection. All the negroes 
were mortgaged ; two hundred for the stock debt; forty odd were 
mortgaged to secure accommodation paper; saw Manly at the sale; 
had no intercourse with hims Witness bid at the sale for negroes ; 
did so as agent for Mr. Minetzhagen, by whom he was authorized 
to buy one hundred negroes for him ; bought for him ninety. 

The defendant proved, by John George Anderson, a competent 
witness, that he was present at the sale; that he proposed to the 
Marshal, Major Camp, to give a certain sum for a family of negroes. 
Camp referred witness to Gov. Moseley, who on application replied 
that the negroes must be sold separately. The Marshal refused to 
take the responsibility of putting them up together, without the con- 
sent of Moseley, who declined acceding to request of witness. 

The defendant proved by ‘Thomas H. Hagner, a competent wit- 
ness, that R. 'T. Birchett was Clerk of Leon Superior Court, and 
John G. Camp Marshal of Middle Florida, at the time the exe- 
cutions of the Union bunk, vs. Parkhill’s adiministraturs, issued. 
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‘That the list given in evidence, and referred to in the endorsement 
on the execution was the same identical one by which the negroes 
were sold by the Marshal, and the said list is admitted to be the one 
furnished the Marshal by Gov. Moseley. 

The defendant then proved by Dr. John G, Gamble, a competent 
witness, that he was present at the sale of the Parkhill negroes, was 
there at the commencement, heard Mr. Archer forbid the sale on the 
ground that Mrs. Manly had not relinquished her dower in the 


1 1 


slaves. L. A. Thompson, Esq., got up and said that had been ad- 
judicated in the highest Court of the Territory, and that the sale 


was legal. M.A. Long and L. A. ‘Thompson, competent witnesses, 
both depose that Mr. Areher forbade the sale only on behalf of the 
widow, as she claimed a right of dower in the slaves. The defendant 
then proved by R. T. Birchett that he was present at the sale, saw 
Moseley, Camp and Col. Gamble standing together conferring as to 
the sale. and as to putting the negroes up in parcels. Witness said 
he was Clerk of the Superior Court of Leon County, and that Mr. 
Archer filed a bill for dower on the morning of the sale, in behalf 
of Mrs. Manly and said he did not expect the Court to grant it.— 
The defendant here cloged his case. 

The plaintiil then offered in evidence the record of the revoca- 
tion of the letters of Martha Ann Manly as administratrix of Sam- 
uel Parkhill, deceased, in Leon County Court, dated the 18th Mareb, 
1844, in words and figures following, to wit: 

At a Superior Court for the County of Leon, continued and held 
at the Court House in the City of Tallahassee, on Monday, the 18th 
day of March, A. D., 1844, present the Honorable Samuel J. Doug- 
las, Judge. Inthe matter of the estate of Samuel Parkhill, deceased : 

On an appeal from an order of the County Court of Leon County 
revoking the administration of Martha Ann Manly, late Martha Anu 
Parkhill: 

‘his cause coming on to be heard anew upon the merits, and it 
appearing to the satisfaction of the Court that Henry Bond, Richard 
KK. Call, George K. Walker and Benjamin W. Gause, the securi- 
ties upon the oflicial bond of said Martha, are insufficient: It is 
therefore ordered that the judgment and deeree of the County Court 
be affirmed, and that the letters of administration heretofore granted 
to the said Martha be and remain revoked, annulled and set aside. 
lt is further ordered that John G. Camp, Esq., Marshal of the Dis- 
iriet of Middle Florida, do take the property of the said estate of 
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Samuel Parkhill in his possession to remain there till the further or- 
der and direction of this Court. 

To which the defendant by his counsel objected on the ground 
that defendant was no party to the proceeding then and there had, 
and that it was not proper testimony to be taken into consideration 
by the jury in maintenance of the issues joined on the part of plain- 
tiffs, but the Court overruled the objection, and permitted the said 
record and evidence to be read to the jury, to which decision and 
ruling of the Court, the defendant by his counsel excepted. 

And said plaintitls also offered in evidence the record of the 21st 
of March, 1844, appointing said John G. Gamble, Receiver, which 
record is in the words and figures following, to wit: 

Ata Superior Court for Leon County, continued and held at the 
Court House in the city of Tallahassee, on Thursday the 21st day of 
March, A. D., 1844, present the Honorable Samuel J. Douglas, 
Judge: In re, Estate of Samuel Parkhill, deceased : 

Ordered that John G. Gamble, Esq., of the county of Leon, be, 
and he is hereby appointed receiver of the Estate of Samuel Park- 
hill, late of Leon county, deceased, not administered by the late ad- 
ministratrix, until the County Court of Leon county, shall appoint 
an administrator de bonis non, upon said John G. Gamble’s entering 
into bond with two or more sufficient sureties, in the sum of one 
hundred thousand dollars, conditioned for the faithful performance 
of his duties as such Receiver, and to obey the orders of this Court 
in that behalf, said bond to be approved by this Court, and it is further 
ordered, that upon the approval of said bond by the Judge of this 
Court, the Marshal of this District be and he is hereby ordered and 
directed to deliver the possession of all the estate real and personal 
now in his custody, unto the said John G. Gamble, as Receiver as 
aforesaid and take his receipts therefor returning the same with his ac- 
counts and charges to this Court to be audited as this Court shall direct. 

To the reading of both of which records that of the 18th of March, 
1844, and that of the 21st March, 1844, the defendant by his coun- 
sel severally objected, on the ground that it was not proper testimo- 
ny to be read or to be taken into consideration by the jury in main- 
tenance of the issues joined on the part of the plaintiff, but the Court 
overruled the said several objections and permitted the said records 
of the 18th of March, 1844, and the 21st of March, 1844, to be 
read to the jury, to which decision and ruling of the Court the de- 
fendant by his counsel excepted. 
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The plaintiffs further offered in evidence the written pleadings in 
the cause in which the Union Bank of Florida was plaintiff and 
Hiram Manly and Martha Ann Manly, administrators of Samuel 
Parkhill, deceased, were defendants, to which the defendant by his 
counsel objected as improper evidence to be read to the jury, or to 
be taken into consideration by them in maintenance of the issues 
joined by the plaintiffs, but the Court overruled the objection and 
permitted the said pleadings to be read to the jury, to which decis- 
ion and ruling of the Court the defendant by his counsel excepted. 

The plaintiffs then offered in evidence the record of the reversal 
of the judgment in the suit of the Union Bank of Florida plaintiff, 
and Hiram Manly and Martha Ann Manly, administrators of Sam- 
uel Parkhill, deceased, defendants, on which judgment the execution 
offered in evidence by the defendant, was issued, to which the de- 
fendant by his counsel objected: Ist, because he was not a party 
thereto; 2d, because the reversal of the said judgment by the Su- 
preme Court was subsequent to the trespass complained of; and 
lastly, because it was not proper testimony to be read to, or taken 
into consideration by the jury in maintenance of the issues joined 
on the part of the plaintiff; but the Court overruled the objection 
and permitted the said record to be read to the jury, to which decis- 
ion and ruling of the Court the defendant by his counsel exeepted. 

The plaintiffs then offered in evidence a bill in Chancery, filed 
10th April, 1845, [and praying an injunction against the sale, with 
the endorsement of a refusal by the Court to grant the prayer, ] in 
which William D. Moscley and his securities on his official bond, as 
administrator de bonis non of said Parkhill, deceased, were com- 
plainants, and John G. Camp, the defendant, in this action, and oth- 
ers, were defendants, to which the defendant by his counsel objected, 
unless it was also shewn that subpeena had issued and was served 
on this defendant, and also because it was not proper testimony to 
be read to, or considered by the jury in maintenance of the issues 
joined by the plaintiffs in this action; but the Court over-ruled the 
objection and permitted the said bill to be read to the jury, at which 
decision and ruling of the Court the defendant by his counsel ex- 
copted. 

The plaintiffs then offered in evidence the stock mortgages given 
by Samuel Parkhill in his life time to the Union Bank of Florida, 
to show that the slaves levied on were mortgaged to said Bank, 
that the mortgages were not vet due, that the administrators of 
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Parkhill as representatives of the Estate, were ‘Trustees for the 
bond-holders and general creditors, and entitled to the possession of 
the negro slaves levied on and sold, until the mortgages should fall 
due, and that the said mortgages were on record and notice to all 
the world, and that under the charter of the Union Bank the prop- 
erty thus mortgaged could not be sold. To this evidence the defend- 
ant by his counsel objected, as not proper to be read or to be taken 
into consideration by the jurv, in maintenance of the issues joined 
on the part of the plaintiffs, but the Court over-ruled the objection, 
and permitted the same to go to the jury ; to which decision and rul- 
ing of the Court the defendant by his counsel excepted. 

The defendant to rebut this evidence on the part of the plaintifis, 
offered John G. Gamble a competent witness, who proved that the 
mortgages were given for stock subscribed for, by Samuel Parkhill 
in his life time ; that the note sued on, and in judgment, was for 
money borrowed on the pledge of that stock: that the note given 
by said Parkhill for the money so borrowed, called a stock note, was 
overdue and the interest thereon for a long time unpaid, and was 
unpaid up to the time of suit instiruted and judgment recovered : 
at the time of the sale the Union Bank of Florida had deposited with 
the Clerk of Leon Superior Court by order of the Judge thereof, 
Territorial Bonds in amount equal to the amount and sum for which 
the slaves were original!y mortgaged, subject to the order of the 
Governor of Florida. 

The plaintiffs then offred James 'T. Archer as a witness, who 
said he would hardly venture to speak with certainty, of what took 
place at the sale in May 1845, after what had been testified on the 
other side. But from the following facts he believes he did for- 
bid the sale as illegal. 

When the judgment under which the sale was made was rendered 
against the original adiinistrators, there was a large number of 
suits pending at the same time. Witness as attorney for the estate 
deemed the judement invalid and void and having it in view to con- 
test proceedings under it, he suggested that all the suits should be 
placed in judgment by agreement on like pleadings and subject to 
all exceptions. ‘This was acquiesced in as the records will show. 
After the levy witness in furtherance of his views presented the bill 
(referred to as filed 10th April, 1845,) in behalf of Moseley and his 
sureties, praying an injunction against the plaintiffs in execution and 
the marshal. ‘Phe application was refused. Afterwards on the 
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morning of the sale the witness presented a bill in open Court in 
behalf of Mrs. Manly stating her dower interest in the slaves and 
praying an injunction against the sale of that interest. Witness 
stated at the time of this last application, that this bill raised the 
same question as the one previously presented, that he did not ex- 
pect the order to be granted, but that he made the application, that 
purchasers might know that their titles would be disputed. 
Immediately after this witness wrote in the marshals office a writ- 
ten protest against the sale and handed -it to Manly to read before 
the bystanders. Manly said, witness had better make it himself.— 
Witness did und 
Knows he did object to the sale on the point of dower, and believes 


‘take this duty. He was somewhat excited.— 


from his previous course, views and intentions that he stated and 
gave notice that the sale was illegal and that purchasers would 
bid at their peril. 

Witness recollects that Mr. Thompson referred to the decision of the 


the best of his recollection Governor Moseley was not present when 
he forbid the sale; does not recollect whether he did order subpaana 
on the bill shewn in evidence. In reference to coversation between 
Moseley and Bloxham and witness, he told Bloxham that he under- 
stood he had purchased some of the negroes, and that he (Witness) 
would pursue them; is satisfied that the Governor never did in his 
presence say “his name should not be used in the proceeding against 
these negroes ;”’ knows but few of the negroes ; knows that plain- 
tiffs have not got them. 

‘This was all the testimony offered. 

After argument of counsel on both sides, the Court delivered to 
the jury the following charge and instructions, viz: The letters 
of administration to Manly and wife having been revoked, the 
Court had no power to give any judgment binding on the estate. 
The judgment set up in this case was a nullity. That though it 
is the general rule, that the officer executing process issued from a 
Court of general jurisdiction is not bound to enquire into the regu- 
larity of the proceedings, and may justify under the execution, yet 
the exception arises in this case from the fact of the personal knowl- 
edge of the Marshal proved, that he knew and had notice that 
Manly and wife were not the administrators, and this prevents him 
from justifving under the execution. Yet conceding that he might 
justify under the execution. if he had taken the property of the 
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defendants to the execution, does that justify him in levying upon 
property of the estate of Samuel Parkhill, in the hands of the ad- 


mintstrators de bonis non, the plaintiffs in this action? The Court 


thinks it does not. He was not commanded to disturb property in, 
their hands. It is contended that the Marshal should have been in- 
formed by plaintiffs if their property became mingled with that of 
the defendants in execution. The Court thinks this case cannot 
arise. Ifthe Sheriff takes the goods of the wrong party, even though 
he have the same name, he is liable: it is the duty of the officer to 
ascertain the truth. 

In reference to the admissions of Moseley and Manly, the Court 
admitted the evidence in all its extent, for benefit of defendant. The 
question, however, arises, as to the effect, weight, and sufficiency of 
this evidence. The act complained of is a trespass: if Moseley or 
these parties did any thing to induce the Marshal to commit this 
trespass, to lead him to make the levy, (for that is the trespass.) the 
plaintiffs could not complain. Did the Marshal go there to make 
the levy under this process, or did he do it at the instance of Mose- 
ley? But again, if a trespass was committed by the levy, the ques- 
tion is, have they waived it on the day of sale or previously? Was 
the delivery of the list a waiver? The position of the parties is to 
be considered. They might have given embarrassment to the offi- 
cer, or not being able to resist, they might give him facility to com- 
plete the act. It is for the jury to inquire, if this would be a wai- 
ver of the trespass. Now as to the proceedings on the day of sale. 
Whether this sale was then assented to, would appear to be a ques- 
tion more specially for the purchasers. Were the plaintiffs bound 
to embarrass that proceeding? If you think they waived the tres- 
pass, it is for you to determine ; if so, you would find for the defen- 
dant. If, however, the remarks made were mere statements, not 
to mislead Camp, not to induce him to act, then it is no waiver.— 
This is a question for you. The Court then read to the jury the 
law as laid down by Judge Baldwin, Sedwick on Dam. p. 550, ta- 
ken from 1 Bald. 138, as to the rule of damages in trespass, and ad- 
ded as the effect of the law, that the jury should put the plaintiffs 
where they stood as near as possible, not taking into consideration 
the value of the property, for which plaintiffS do not contend, but 
only the injury. 

The Judge here closed his charge, and the defendant, by his 
counsel, asked the following instructions to the Jury : 
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1. That where the Court has jurisdiction of the subject matter 
it is sufficient to justify the officer executing its process, and the offi- 
cer is not bound toexamine intothe validity of its proceedings, or the 
regularity of its process. 

2. That if the subject matter of the suit is within the jurisdiction 
of a Court of general jurisdiction, but there is a want of jurisdiction 
as to the person, the officer who executes process in such suit is not 
a trespasser, unless the want of jurisdiction appears by such process. 

3. That where the Court has jurisdiction of the cause, and the 
process is regular on its face, the officer who levies the same is justi- 
fied in such levy. 

Mem.—The instructions numbered 1, 2, 3, were given by the 
Court as the general rule, with the qualification, that in this case 
the defendant, having been a party to these proceedings, must be 
held cognizant of the irregularity of the process. 

4. That the plaintiff inthe suit on which this execution issued being 
the mortgagee of the slaves levied on, the Marshal who proceeded 
at the request of the said mortgagee in whom the legal title was, is 
no trespasser for the levy and seizure under said execution. 

5. If the jury shall believe from the evidence that William D. 
Moseley, one of the plaintiffs in this aetion, aided the Marshal, by 
giving him information, furnishing a list to enable said Marshal to 
make the levy, by assisting said Marshal on the day of sale, by en- 
couraging persons to bid for and purchase the slaves levied on, then 
the said Moseley is estopped by said acts from setting up this trespass, 
and cannot maintain this action. 

6. If the jury shall believe, from the evidence, that William D. 
Moseley neglected to forbid the sale of the slaves levied on, that he 
failed to warn the Marshal that he had levied on property to which 
he, Moseley, had a claim and right of possession, then such silence 
must be looked on as an acquiescence by said Moseley, in the acts 
of the officer, and he is thereby estopped and precluded from main- 
taining this action. 

7. That a valid judgment binding the estate of a decedent may 
be rendered against an executor sued as administrator, or vice versa, 
unless the difference of official character be pleaded in abatement, 
and that when rendered against an administrator as such who is in 
fact e@cutor, or against a defendant executor who isin fact adminis- 
trator, yet that the judgment in either case is valid against the estate, 
it is binding on the estate, and may be satisfied out of it. 
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8. That if under any state of things a proceeding under execu- 
tion on the judgment rendered was allowable, the Court would as- 
sume that such a state of things did exist for the officers protec- 
tion, or at least he should not be required to judge whether it did 
or not. 

Which said instructions. numbers 4, 5, 6, 7, 8. the Court refused 
togive tothe jury, which refusal of the Court, and to the qualifica- 
tion of the 1, 2 and 3 instructions prayed. and to the several points 
herein before excepted to, and to the charge of the Court, and the 
points therein ruled, the defendant by his counsel excepts, and prays 
this his bill of exceptions may be sealed and signed by the Judge, 
and made a part of the record. 

THOMAS BALTZELL, [seat. ] 
Judge. 

The Plaintiff in Error now sceks to reverse the judgment 
below upon the following assignment of errors. 

1. The Court below erred in sustaining the objections to Jabez B. 
Bull, Richard A. Shine, and David C. Wilson, as proper, lawful, 
und qualified jurors to sit in this case in the Court below. 

2. The Court erred in refusing to permit the execution of the 
Union Bank vs. Hiram Manly and Martha Ann Manly, administra- 
torsof Samuel Parkhill, deceased, to be read to the Jury, unless 
accompanied with the original entry and record of judgment. 

3. In permitting the plaintiffs inthe Court below to read in evidence 
to the jury the records of the 18th March, 1844, and the 21st 
March, 1844. 

4. In permitting the plaintifis to read as evidence to the jury the 
written pleadings in the cause in which the Union Bank of Florida 
was plaintiff, and Hiram Manly and Martha Ann Manly, administra- 
tors of Samuel Parkhill, deceased, were defendants, and in overru- 
ling the defendants objection to the introduction of said written plea- 
dings as proper evidence. 

5. In permitting the plaintiffs to read as evidence tothe Jury the 
record of the reversal by the Supreme Court of Florida, of the 
judgment in the suit of the Union Bank of Florida, plaintiff, and 
Hiram Manly and Martha Ann Manly, administrators of Samuel 
Parkhill, deceased, defendants, and in overruling the objections to 
the introduction of said evidence. 

6. In permitting the plaintiffs in the Court below to read in evidence 
tothe Jury the Bill in Chancery filed 10th Mav, 1845, and in over- 
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ruling the defendant’s objection to the introduction of said Bill in 
Chancery as evidence in the case. 

7. In permitting the plaintiffs to read in evidence to the jury the 
mortgages executed by Samuel Parkhill in his life time, to the Union 
Bank of Florida, and in overruling the defendant’s objection to the 
introduction of said mortgages as evidence in this case. 

8. The Court erred in its charge to the Jury in arguing and de» 
ciding the facts, which it is alone the province and duty of the jury 
to determine. 

9. In refusing the 1, 2, and 3 Instructions as prayed by the defen- 
dant’s counsel, and in adding to the said instructions the qualificas 
tion as set forth in the memorandum. 

10. In refusing the 4th Instruction asked for by defendant’s coun- 


11. In refusing the 5th Instruction prayed for by defendant’s coun: 
12. In refusing the 6th Instruction prayed tor by defendant’s coun- 


13. In refusing the 7th Instruction asked for by defendant’s coun: 
sel. 
14. In refusing the 8th Instruction asked for by defendant’s coun: 


sel. 
Douglas § Hogue, for Plaintiff in Error : 


1. Under the first error assigned the plaintiff’s counsel will con- 
tend :— 

1. That he was entitled to a jury selected, summoned, and re- 
turned, according to law ; and only such objections could be made 
and sustained to individual jurors as are recognized by the common 
law or the statute laws of Florida. 

2. That the objections made to the jurors, Bull, Shine, and Wilson 
are not such as the common law, ‘or the statute laws of Florida 
recognize ; vide ‘Thomp. Dig., 344. 3 Black. Com., Marginal page 
362. 

3. Infamy and interest are the only objections at common law 
that the Court can decide upon. If the objection be to the favor it 
must he tried by ériers. 

4. It is no answer to the objection to say the defendant in the 
Court below had a jury anda fair trial. ‘The law secures to the parties 
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ajury selected and empanneled after certain rules and formalities, 
and the best guarantee for fairness and impartiality is to observe 
the-provisions and requisitions of the law and it is error to depart 
from them. 2 Va. casés, 307. 

6. Any departure from the mode pointed out and prescribed by 
law, for the selection and empanneling of a jury, leaves the matter 
entirely at the discretion of the,Court, and is a virtual repeal of the 
Jaw and the Constitution. 

Tl. Under the 2d error assigned the plaintitf’s counsel contend :— 

fb. That the execution under and by virtue of which the Marshal 
made the levy in this case, having issued from a Court of general 
jurisdiction, he was not bound to look into the validity of the judg- 
ment, or the regularity of the proceedings. He might justify under 
his writ, and was not required to show an unreversed judgment.— 

«Barker vs. Braham and Norwood, 3 Wilson Rep. 375—345. Gott 
vs. Mitchel, 7 Blackford Rep. 270. 5 Hayward 142. 1 Carr. and 
Payne, 7. 10 John. Rep. 138. 7 Law Lib. 53. 

2. If it is replied that the administrators de bonis non are strangers 
and therefore it is necessary to show a judgment, it is answered :— 
1. That the privity which exists between general administrators and 
administrators de bonis non, precludes the idea of their being stran - 
gers. 8 Cowen 339—343. 2. To entitle them to the benefit of 
this argument, they must at the time of the levy, have been wholly 
estranged from the estate. Granwell vs. Sibley, Levintz part 2, page 
190. 3. That all suits against administrators and executors are virtu- 
ally proceedings against the estate of their intestate or testator to be 
administered. The estate is a fund designated by law for the pay- 
ment of debts, and a judgment binds the estate until reversed, the 
decedent if alive could not complain if his property was taken on 
an erroneous judgment, and there is no good reason known to the 
law why his personal representative should.be in a better condition . 
Parker vs. Amys, Lev. 26. 1 Kelly’s Rep. 82. 

3. Manly and wife cannot set up this defence as the judgment 
was against them in their representative characters, and the decis- 
ion of the Court overruling their plea of discharge in the former 
suit, was error of the Court for which the Marshal cannot be made 
responsible: 10 Peters 476. 6 Pcters S. C. Rep. 16, 17. 

4. Moseley having united with Manly and wife (against whom 
the execution was regular) can have no better claim to maintain this 
action than his co-plaintiffs. 
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lif. Under the third error assigned the plaintiffs counsel will con- 
tend :— 

1. That the records of the 18th and 21st of March, 1844, which 
were given in evidence on the trial below were res inter alias actor, 
the Marshal only acting as the custodiar of the Court ‘until a proper 
and fit person could be appointed as the representative of the es- 
tate. 

y knowledge he might thus obtain of the situation of the 
parties, he could not set up in opposition to the mandate of his writ. 

3. Notwithstanding their dismissal from the estate, they may have 
been remitted to their former rights or have retained for the purpose 
of satisfying this very demand. 7 Blackford 290. 3 Wilson 345, 
376. 

IV. Under the fourth error assigned the plaintiff’s counsel will 
contend :—— 

That the written pleadings in the case were res inter alias ac- 
tor, the officer was not bound to enquire into the regularity of the 
proceedings, he was only bound to look to the mandate of the writ. 
9 Peters Rep. 624. 3 Wilson Rep. 345, 376. 7 Blackford Rep. 
270. 

If the officer is required to judge of the regularity of the pro- 
ceedings, to pass upon the ruling, and the decisions of the Court ; 
the effect will be to make the officer an appellate Court, and the 
Supreme Court would be in no better condition in this respect than 
the inferior Courts, and their decrees might have to undergo:the 
like scrutiny ;—nothing is better settled than whete an officer is re- 
quired to judge he is not liable for an error of judgment. 

Under the fifth error assigned the plaintiff ’s counsel will conr- 
tend :— 

1. That the proceedings had in the Supreme Court in relation to the 
reversal ot the judgment of the Union Bank vs. Parkhill’s admin 
istrators were res inter alias actor. 

That the reversal of the judgment was subsequent tothe acts 
of the Marshal complained of as a trespass, and that said subse- 
quent reversal does not render void those acts whieh were done un 
der it while it remained unreversed. Ives rvs. Lucas, 1 Carr. and 
Payne 7. 7 Blackfords Rep. 270. 3 Wilson Rep., 345, 376. 6 
Peters S. C. Reps. 16, 17. 

VI. Under ‘the sixth error assigned the plaintiff’s counsel. will 
contend :— 
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1. That the filing of the Billin Chancery, by Moseley and his se- 
curities was no notice to the Marshal unless service of subpana was 
also proved. 

2. That if the Marshal had notice of the filing of the bill, and 
the refusal of the Court to grant the injunction, it was an addition- 
al reason why he should proceed with the levy. 

3. That the evidence has no tendency to prove the trespass, 
which was the issue joined, and was therefore improperly reeeived 
by the Court upon the trial in the Court belew. Its effect was to 
embarrass the jury. 

VII. Under the seventh error assigned the plaintiff ’s counsel will 
contend :— 

1. That the stock note being due, and the interest thereon remain- 
ing unpaid, the slaves mortgaged were liable to seizure and sale under 
a judgment and execution on said stock note. 

"2. That a failiare to pay up the interest and renew the stock note 
was a forfeiture of the mortgage and a breach of its conditions as 
contemplated by the charter,of the Bank, and the receiving the 
mortgages in evidence to prove the Marshal a trespasser by levying 
on mortgaged property was error, vide the opinion of the Court of 
Appeals in the case of the Bank vs. Brown,and the Bank vs. Chap- 
man. 

VIII. Under the eightherror assigned the Plaintiff ’s counsel refers 
to the opinion ot the Court below as set forth in the bill of excep- 
tions. 

IX. Under the ninth error assigned the Plaintiff's counsel will 
contend :— 

1. That the instructions numbered 1, 2, and 8, should have been 
given by the Court below as prayed by the defendant’s counsel. 

2. Thatthe qualification added to them by the Court was not such 
as the law recognizes. 

3. That the only distinction made by the law is in those cases in 
which the execution issues from a Court of dimifed jurisdiction, and 
when froma Court of general jurisdiction. 

4. That the qualification set forth in the memorandum, did not 
apply as the Marshal was no party io the proceedings, and to test 
which he could not maintain an appeal or writ of error to reverse them. 
On these points see Jaques vs. Cesar, 2 Saund. Rep., 101, (y) note 
2. 15 John. Rep.,.155. 12 John. Rep., 267. 3 Wilson Rep.. 
345, 376. 2 Wilson Rep., 384. 7 Blackford Rep., 270. 5 Wend. 








* van , 
* “x 
- ‘ 
JANUARY TERM, 1848. 189 


‘ John G. Camp, vs. W. D. Moseley andothers. 


172. 10 John. Rep., 138. 9 do., 229. Strange 509,700. Bul- 
ler’s Nisi Prius, 83. 2 Term Rep., 653. 6 Peters S.C. Rep., 
709. 2 Peters S.C. Rep., 169. 3 Howard 8. C. Rep., 762. 2 
Howard’s 8. C. Rep., 343. 10 Peters 8. C. Rep., 473. 

X. Under the tenth error assigned the plaintiff’s counsel wiil 
contend :— 

That the mortgages having become forfeited by the non-payment 
of interest, and the failure to renew the stock bond, the mortgagee 
was entitled to enter and take possession of the slaves, and the Mar- 
shal who took possession of the slaves by virtue of an execution in 
favor of the mortgagee, and with consent of said morigagee, was no 
trespasser, see the case of Hawkins and Philips decided at the last 
term of the Supreme Court. 

XI. Under the eleventh error assigned the plaintiff ’s counsel will 
contend :— 

1. That the acts of Moseley on the day of salé, and previous to 
the levy, as disclosed by the bill of exceptions taken on the trial, 
operates as an estoppel “in pais,”’ and precludes his setting up the 
acts of the Marshal as a trespasser. 

2. That if Moseley be, as it is contended he was, a stranger to 
the proceedings under the execution, then his acts render him a joint 
trespasser with Camp, and he cannot maintain this action. 3 Wil- 
son, 377. 

3. The acts of Moseley ratified the acts of Camp, his assent 
thereto was equivalent to acommand to commit them. 2 Saund. 
Plea and Ev., Marginal page 865. 1 Forb. Eq. Book 1, Ch. 3, see. 
4. Story’s Eq.,. page 387, note 4. 19 Wend. 557. Smith’s Lead- 
ing Cases on Estoppel “in pais,” 554. 2 Murpheys Rep., 6. 

XII. Under the twelth error assigned the plaintitl'’s counsel will 
contend:— ~~ 

1. That the failure of Moseley to forbid the sale of the slaves 
levied on by the Marshal, to warn the Marshal that he had levied on 
property to which he, Moseley, had a claim and right of possession, 
operates as an estoppel “ in pais,” and he cannot maintain this ae- 
tion. 

2. That a levy on the property of an intestate in the hands of his 
representative is unlike a levy on the property of a stranger. The 
judgment in the former ease is against the estate, and to be satisfied 
out of it. It is a seizure and sale of A’s property to.pay A’s debt. 
In the case of a stranger it is applying his property to pay the debt 
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of another. 5 New Hamp., 364. 1 do. 87. 3 Harr. Dig., 6115. 
1 Term Rep., 475. 

3. That the powers and rights of co-administrators over the es- 
tate of their intestate being like that of co-executors, one may release 
or discharge a debt against the express dissent of the other. So also 
may the property of the intestate be taken if found in the hands of 


either to satisfy a debt of the estate. In this ease the judgment 


was against tivo of the co-administrators, and it was no trespass to 
take the property if found in the hands of either administrator.— 
The execution was regular as to Manly and wife, they therefore 
cannot maintain this action. Moseley by his acts is estopped and 
he cannot maintain it. 1 Wendell, 583. 1MceCord, 492. ‘Toller 
on Executors, 408. 11 John. Rep., 22. 

XIIf. Under the thirteenth error assigned the plaintiff’s counsel 
refers the - Parker rs. Amys, Levintz 261. Granville vs. 
Sibley, Levintz, part 11, page 190. 

XIV. Under the fourteenth error assigned the plaintiff’s coun- 
sel will contend :— 

1. That the Marshal had no right to deeide whether the judgment 
was rendered against Manly and wife on their old grant of admin- 
istration, or as administrators de bonis non. That as a valid judg- 
ment might have been rendered, and one binding on the estate, had 


‘they been sued as administrators, without the joinderof Moseley or the 


description ‘de bonis non,” it is sufficient for his protection, and he is 
not required to judge whether such a state of things did exist or 
not. 5 Wendell,170. Levintz 261. The ease of the Marshalsea 
Coke’s Rep., part 10. 9 John. Rep., 229. 10 John. Rep., 138. 

Lastly, It may be contended that the Supreme Court of Florida 
has already decided this judgment to be void, an utter nullity. To 
which we answer: 

1. That it was not necessary to’ the decision of the cause before 


- the Court. 


2. That the parties themselves did not e/ect so to consider it, oth- 
erwise they would have moved to vacate it in the Court below, that 
being the appropriate remedy to set aside a void judgment. 

3. That a judgment may be absolutely void as to the parties to 
the action, yet not so in regard to the acts of the officer done under 
it, as in the cases in 7 Blackford and 3 Wilson. In these eases the 
Court say, “though there be no judgment the officer is protected by 
his writ.” In the case of Simms and Wise vs. Slacum, the Sup. 
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Ct. U.S. say, “that a judgment.obtained by fraud will protect the 
efficer for acts performed under it, though not the parties.” 1 Cond. 
Sp. Ct. Rep., 541. 


Hawkins, J., delivered the following opinion : 


The administrators de bonis non of Parkhill brought this action 
of trespass vi et armis in the Court below against Camp for seizing, 
taking, and leading away divers negro slaves, a hundred and eighty 
in number, the property of the said administrators. They allege 
in their declaration, besides the trespass, that these slaves were 
detained and kept by Camp for a long time, whereby great damage 
accrued to the plaintiff by the deprivation of their services, &e.— 
The detendaut, Camp, pleaded the general issue, and justified him- 
self for the alleged trespass, contending that Aeshad taken the 
negroes by virtue and force of an execution issu@@ from the late 
Superior Court of Leon County, at the suit of the Union Bank vs. 
Hiram Manly and wife, administrators of Samuel Parkhill, 
deceased. 

The plaintiff proved by B. W. Gauss, that he, Gause, had acted as 
appraiser of the property of the estate of Parkhill, and had ap- 
praised the negroes taken by Camp at the instance of the plaintiffs 
in 1844 or 1845, and that the negroes afierwards went into posses- 
sion of plaintiii. Before the sale by the Marshal Camp, a part of 
the negroes were hired to witness by plaintifls, and were delivered 
up to Camp, who informed him that he took them by a precept of 
the Court. Here the plaintiffs rested their cause, and the defendant 
offered in evidence the execution before referred to, which is in the 
words following : 

“THE TERRITORY OF FLORIDA, 

To alland singular the Marshals of said Terrilory—-Greetine : 

We command you that of the goods and chattels, slaves, lands 
and tenements of Samuel Parkhill, deceased, in the hands of Martha 
Ann Manly late Parkhill, and Hiram Manly in right of his wife 
said Martha Ann, administrators of Samuel Parkhill deceased, re- 
maining to be administered, you cause to be nade the sum of ninety 
four thousand one hundred and eighty two dollars and twenty-two 
Cents its debtand also twenty-seven thousand nine hundred and eighty- 
two dollars and sixty-five cents its interest and damages, making to- 
gether, the sum of one hundred and twenty-two thousand, one hun- 
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dred and sixty four dollars and eighty seven cents, which the Union 
Bank of Florida, lately on the first day of March, 1845, recovered in 
our Superior Court for the County of Leon in the Middle District, as 
well for its debt as its damages, occasioned by the detention of said 
debt, and likewise the sum of seven dollars eighty-two cents, which to 
the said Union Bank of Florida, in the same Court adjudged for its 
Costs by it in that behalf expended, together with lawful interest in 
said damages from the rendition of said judgment till paid, and the 
costs of this writ, and of your proceedings hereon, and that you 
have’ the said sums of money before the Judge of our said Court at 
Tallahassee, when satisfied to render the said Union Bank of Flori- 
da the sums aforesaid, and have then and there this writ. Witness, 
Richard T. Birchett, Clerk, &e.” 

Upon this writ, Camp endorsed his levy on the negroes alleged 
by the plaintiffteyMave been so tortiously taken. The introduction 
of this writ waS objected to by the plaintiffs on the ground that 
they were strangers to it, and required the original entry and re- 
cord of judgment to accompany it. The objection was sustained 
by the Court. Other executions were then offered in evidence, 
which were in the hands of Camp, the Marshal, at the time of the 
trespass complained of, and upon which like proceedings were had 
ason the one already set out. ‘The pleadings and proceedings in 
these cases were the same, by consent of counsel. 

Without intending to discuss all the errors assigned, we will sim- 
ply take up those which we may deem decisive of the case. 

First, therefore, was it requisite and necessary that the record 
of the judgment upon which the execution issued should have been 
produced by Camp? Upon a review of the authorities, we are of 
opinion that the production of the writ merely was sufficient. ‘There 
are several cases strongly in point as to this question, and we pro- 
ceed to notice them, premising that they carry with them so high 
and cogent authority as to remove all doubt as to the correctness 
of our decision. There is a case in 5th Burrows, 2,631, which 
assumes the negative of this proposition, but we prefer being 
guided by the reason and authority of decisions to which our atten- 
tion has been called, and which we now cite. * 

In Parsons vs. Loyd, 3 Wilson, R. 345, we find the law broad] 
laid down by Lord C. J. De Grey, who substantially remarks: Par- 
sons the plaintiff was illegally imprisoned under color of a writ 
sued out against him, which is a mere nullity; he has been unlaw- 
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fully injured, and must have a remedy 5 but he has none against the 
officer, who is not to exercise his judgment touching the. validity of 
the process in point of law; but is obliged to obey the command of 
the Courts of Westminster, or rather Superior Courts having gen- 
eral jurisdiction, and he may justify, under the writ, although it be 
void. But when the Courts has no jurisdiction of the cause, the 
whole is coram non judice. And he further says an action would 
lie against the parly suing out such void writ. Citing 1 Levintz 95. 
1 Siderfine 272. On page 376, in the same book (Wilson R.) it is 
further Jaid down by C. J. De Grey, that a Sheriff or his officer 
may justify themselves by pleading the writ only, because that -is. 
sufficient for their excuse, although there be no judgment on record 
to support or warrant such writ. -But if a stranger interposes and 
sets the Sheriff to do an execution, he must take care to find a re- 
cord that warrants the writ and must plead it. ‘Somust the party 
himself at whose suit an execution is made. No: trespass is ex- 
cused but what is inevitable. 

Justice Peak in the case of Ives vs. Lucas and Thompson, 1 C, 
& P.,7, holds the following language: “As long as a judgment 
exists, it protects those who seize property under execution issued 
under it. And if the judgment is set aside no action lies against the 
Sheriff for anything done under it, while it remained in existence.— 
And he further said that the setting aside the judgment did not make 
the Sheriff ’s acts void by redation. 

In Buller’s Nisi Prius, pages 82 and 83, it is declared, that when 
the subject maticr of the suit is within the jurisdiction of the Court, 
but the want of jurisdiction is as to the person or place, unless the 
want of jurisdiction appear: on the process to the officer who exe- 
cutes it, he is not a trespasser; contrary, when the subject matter is 
not within its jurisdiction. 

The same doctrine is held in Savacool rs. Boughton,5 Wendell 
170. Judge Marcy says: ‘ Where the Court issuing the process 
has general jurisdiction, and the process is regular on its face, the 
officer is not, though the party may be affected by an irregularity in 
the proceedings. Where a judgment is vacated for an irregularity 
the party is liable for the acts done under it; but the officer has a 
protection of his regular writ.” Citing 1 Lev. 95. 1 Sid. 272. 1 
Strange, 509. 

The case just cited was decided upon the following facts as set 
forth in the pleadings. The plaintiff declared in trespass for as- 
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sault, battery, and false imprisonment. The defendant pleaded a 
justification, that he was a constable, by virtue of an execution is- 
sued by a Justice of the Peace, on a judgment rendered against 
the plaintiff, that he arrested the plaintiff and committed him to 
jail. The plaintiff replied precludi non because previous to the ren- 
dition of the judgment set forth by the defendant, the Jus- 
tice who rendered the same didnot issue any process for the 
appearance of him, the plaintiff, in the suit in which judgment was 
rendered, that the judgment by confession was not entered by the 
Justice with authority of the plaintiff, nor did the parties in the suit 
appear before the Justice and join issue pursuant to the provisions of 
the $50 act. To this replication the defendant demurred, and the 
plaintiff joined in the demurrer. 

Here we see that no service of process was effected upon the 
party ; but use the Court, although one of limited jurisdiction, 
had jurisdiction of the subject matter, the officer who executed the 
process under the judgment, was held justified. And the Court cites 
by way of sustaining its decision the very language hereinbefore 
set forth, as quoted from page 83 of Buller’s Nisi Prius. 

The case of Goft vs. Mitchell, 7 Blackford, 270, confirms this 
doctrine of holding the officer harmless, and extends it to a case 
where the Sheriff even had notice of the irregularity of the pro- 
cess. The Court say: “The writ was legal upon its face, and 
shewed jurisdiction in the Justice. ‘The law is thata writ having 
these characteristics, however irregularly issued even though there 
be no judgment on which to found it, is a justification to the officer 
acting under it. Nor did the notice given to the defendant before 
he completed the execution of the writ, affect his authority. He 
was not bound to look beyond his process. Had he seen fit to as- 
sume the responsibility of judging for himself, whether the circum- 
stances under which the writ issued would have excused him for not 
obeying it, he might have done so, and perhaps the excuse would 
have been sufficient. But he was not bound to run the hazard.” 

There might be many other cases cited to shew the soundness of 
the proposition we have asserted ; but will cgnclude the citations af- 
ter referring to 546 Comyns Digest, vol. 6, 5th American ed.: “If 
the defendant justifies by judicial process out of a Superior Court it 
is sufficient to allege the judgment, writ of ca. sa. and warrant there- 
on to the officer. And the officer himself need not allege the judg- 
ment, only the writ and warrant.” 3 Lev. 20. 1 Salk. 409.— 
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See also 10 John., 138. 10 Coke, 76, caseof the Marshalsea, 
10 Peters U. S. Rep., 476. 6 Peters,17. 1 Levintz95. Ib. 173. 

From these authorities it would seem there is a distinction taken 
as to the protection afforded a party and the officer executing the 
process of the Court, the one being supposed to act in accordance 
with his volition and consequently amenable for acts done volunta- 
rily, the other from a coercion arising from, and incident to the man- 
date of the writ or process dirécted to him. The Sheriff is a min- 
isterial officer, and no action should lie against him merely in dis- 
charge of his duty, unless he exceed that duty when he becomes lia- 
ble as a party. He is protected in the execution of process emana- 
ting from a Court of general jurisdiction, provided there appears on 
the face of the process that the Court has jurisdiction of the subject 
matter (5 Wendell 170,) nor was it for Camp to decide whether the 
judgment rendered against Manly and wife, administrators, was erro- 
neous or void, regular orirregular. The judicial power of a Sheriff 
in this country is still less than in England, and his duty is obedi- 
ence tothe process of the Court. 

This principle is illustrated in 6 Harrison and Johnson 301. 
The action was trespass against the Sheriff. Property was attached 
by him, under writs from the creditors of M. No person appeared 
to defend the suit, the property was condemned, fieri facias issued 
and sale. R. had notice of the service of the attachment, and 
at the time of service had notified the Sheriff of his claim to the 
property attached, and brought his action of trespass against the 
Sheriff. The Court held that the Sheriff was not responsible for a 
tort which as a public officer he is bound to perform—that he acted 
in obedience to the mandate of the law, and it would be strange if 
the law whose mandate he ebeyed should make him responsible for 
such obedience—that the party in this case had notice of the attachment 
and had a right to appear in Court, and move to quash it. Indeed 
so far is this doctrine of .protection to the officer carried that in 1 
Levintz 95, we find that even after judgment vacated, the officer is 
excused for executing the writ, and in 3 Cranch 300, it is laid down 
by Judge Marshal that a judgment obtained by fraud will protect 
the officer for acts done under it, though not the parties. 

It must be conceded we think that the writ in this case was legal 
on its face, shewing jurisdiction of the Court as to the subject mat- 
ter of the suit, issued from a Court of general jurisdiction at a 
proper time and returnable in accordance with law, and it would be 
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going too far to adjudge that the Sheriff should be held respon- 
sible for any error of the Court, which renderedithe judgment un- 
der which execution issued. Nor can we well perceive how the 
Sheriff was‘a party to the proceedings had in the Court, in the case 
of. the Union Bank and the administrators of Parkhill. It is true 
that a Bill in Chancery is introduced in the bill of exceptiors, in 
which bill Camp is one of the defendants, but there is no evidence 
that Camp had legal notice of the filing of the bill for an injunction. 
And supposing he had and the injunction was refused, could he not 
with propriety have taken the action of the Court as his guide and 
regarded it protanio as another judicial decision, as to the regularity 
and legality of the judgment rendered against the administrators of 
Parkhill. So too’with the order of the Court, that the property of 
the estate of Parkhill be taken possession of by Camp, and that the 
letters of administration granted to Martha Manly be revoked. All 
this took place before the judgment rendered against Manly and 
Wife as general administrators, and though Camp may have had 
notice, still it would be inequitable and impolitic to have required 
Camp to look behind the judgment, and to hold him responsible for 
what was the error of the Court. These proceedings too Were col- 
laterally drawn in question in the Court below, and in the case of 
Tolmer vs. Thompson, 2 Peters 163, the Court say : That proceed- 
ings brought before a Court collaterally, “ are by no meanssubject to 
all the exceptions which might be takenon a direct appeal. They 
-well may be considered judicial proceedings ; they were commenced 
ina Court of justice, carried on under the supervising power of the 
Court, and to receive its final ratification. ‘The general and well 
settled rule of Iaw in such cases is, that when the proceedings are 
collaterally drawn in question and it appears on the face of them, 
that the subject matter was within the jurisdiction of the Court they 
are’ voidable only. The errors and irregularities if any exist, are 
to be corrected by some direct proceedings either before the same 
Court to set them aside, or in an appellate Court. If there is a tota/ 
want of jurisdiction, the proceedings are void and a mere nullity, 
and confer no right and afford no justification, and may be rejected 
when collaterally drawn in question.” 

In Voorhees vs. the Bank of the United States, 10 Pet. 474, the 
Court say: “If the validity of asale under its process, can be ques- 
tioned for any irregularity preceding the judgment, the Court which 
assumes such power places itself in the position of that which ren- 
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dered it, and deprives it of all power of regulating its own practicé 
or modes of progéedings in the progress of a cause to judgment!’ 

The next question arising for the consideration of the Court is, 
should the plaintiff in the Court below have been estopped from a rev 
covery against Camp, owing to the admissions and conduct of Mose- 
ley 6ne of ‘the parties. It is not the intention of the Court to go any 
length into the doctrine of estoppel in pais, which has been so ably 
and learnedly argued in this and another case at bar during the term, 
but simply to advert to some of its general principles. We find 
while other classes of estoppels have not received much or great 
favor from the Courts those in pais have been much extended and 
received a liberal, enlarged and we might add an enlightened con- 
struction. ‘The technicalities incident to estoppels are gradually 
giving way to considerations of reason and practical utility, and the 

Yourts of the present day seem disposed to give force and efficacy 
to a doctrine which is based upon principles of justice and the pu- 
rest morality. 

In the case of the Welland Canal Company vs. Hathaway, 8 
Wendell, 483, Judge Nelson remarks thatthe acts and admissions 
of a party operate against him in the nature of estoppel “ when in 
good conscience and honest dealing he ought not to be permitted to 
gainsay them.”” In Stevens vs. Baird, 9 Cowen, 274, the constable 
had anexecution against Benedict, and Stephens pointed out to the offi- 
cer a quantity of lumber, one-fifth of which he said belonged to Bene- 
dict. On the levy being made, a receipt for the property was made by 
Stephens, which was afterwards sold under the execution, Baird be- 
coming the purchaser, Stephens standing by at the sale and giving no 
notice of his claim tothe whole property. Inasuit between Stephens 
and a purchaser it was held that Stephens was estopped from de- 
nying that Benedict owned one-fifth part of the lumber. 

In Gregg vs. Wells, (10 Ad. and Ellis, 90,) it was held that if the 
owner of the goods stand by and voluntarily allow another to treat 
them as hisown by which means a third person is induced to pur- 
chase them bona fide the former cannot recover them from the pur- 
chaser. Lord Denman said in this ease: “ A party who negligent- 
ly or culpably stands by and allows another to contract on the faith 
and understanding ofa fact which he can contradict, cannot 
afterwards dispute that fact in an action against the person whom 
he has assisted in deceiving.” “The party isonly concluded against 
shewing the truth, or asserting his legal rights when that would 
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have the effect of doing a. wrong through his means to some third 
person.” Hill Rep., 225. oe 

Admissions arising from demeanor and conduct are conclusive 
against the party, where he has received a benefit therefrom or pre- 
judiced another. 2 Saunders Pl. and Ev., 55. Mr. Starkie in his 
work on Evidence, vol. 2, 37, uses this language: “ In general ad- 
missions may be presumed not only from the declarations of a par- 
ty, but even from his acquiescence or silence, as for instance, when 
the existence of a debt or a particular right has been asserted in the 
presence of a party, and he has not contradicted it, such acquies- 
cence and silence will amount prima facie to an admission of a debt 
or right. So an acquiescence and endurance where aets are done 
by another which if wrongfully done are encroachments and call 
for resistance and opposition, are evidence of a tacit admission that 
such acts could not be legally resisted.” 

Now what has been the conduct of Moseley in relation to the al- 
leged trespass of Camp. The evidence shews that when he, Camp, 
proceeded to make the levy under the execution, a list of the ne- 
groes was furnished him by Moseley. ‘There was no denial on his 
part as to the right of Camp to levy. ‘There was indeed more than 
mere “acquiescence.or silence,” the furnishing the list was an af- 
firmative act, and not merely negative—it enabled Camp to carry 
out the levy’in thus virtually designating the slaves to be levied 
upon. He stands negligently by and there is a degree of negli- 
gence amounting to culpability, and allows the Marshal to make 
the levy, so far as appears by the testimony without protest or dis- 
sent. 

It is not contended that the conduct of Moseley was fraudulent 
or wilfully intended to-deceive Camp ; but still we must in accord- 
ance with the principles laid down, ask if it was such as to produce 
erroneous impressions on the mind of Camp, as to his future move- 
ments in relation to the levy. There is noclaim put in for the ne- 
groes by virtue of our statutes, and at the sale Moseley took an ac- 
tive part, assisting the Marshal, and made no dissent to the sale ; 
but advised people to bid, and when the sale was forbade by Archer 
he disapprobated the act, and it appears too that the Marshal acted 
in accordance with the views of Moseley as to the details of the 
sale. Taking his whole conduet together, his acts, admissions, and 
declarations at the sale, it is very evident they are clearly inconsis- 
tent and at variance with the claims he now asserts. It is true the 
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levy was the trespass if any was committed, and no claim was as 
serted at the time ; but there is direet connivance—the possession 
of the negroes by Camp was a continuing trespass and acqtiesced 
in by Moseley. Ought he not now to be estopped from gainsaying 
his admissions, and when too he stood negligently by and allowed a 
person to do an act which he might not have done had he received 
‘any indication that he would be held legally responsible for that act ? 
We think he should be, and that Camp should not be amenable as a 
trespasser. 

The effect ot an estoppel, whether legal or equitable, is the ex- 
clusion of evidence, and its existence must always be a question of 
law for the Court, and not of fact for the jury. 2 Smith’s Leading 
Cases, 469, citing Lewis vs. Carstair, 5 Watts and Sergeant, 209, 
and we therefore think the Court erred in leaving the admissions of 
Moseley to the jury. 

It is contended that even allowing the admissions of Moseley 
they cannot affect the rights of his co-administrator and administra- 
trix. Butif there are several administrators they are regarded in 
the light of an individual person. ‘ They have a joint and entire 
interest in the effects of the intestate, which is incapable of being 
divided, and in case of death such interest shall vest in the survi- 
vor without any new grant from the Court.” 1 Williams on Execu- 
tors, 591. Acts done by one of several executors or administrators 
relating to the delivery, sale, or release of the testator’s or intestate’s 
goods are the acts of all. Wheeler vs. Wheeler, 9 Cowen, 34.— 
So two of three executors or administrators may compromise a claim 
and release a debtor to the estate without the concurrence and con- 
trary tothe express wish of the other. Murray vs. Blatchford, 1 
Wendell, 588. There was formerly a distinction as to the acts and 
powers of administrators and executors, on the ground that the ex- 
ecutor derived his authority from the act of the deceased, while 
the administrator derived his from the Ordinary, his appointment 
being considered in the light of an office. But these distinctions 
have been overruled, and now joint administrators stand upon the 
same footing as executors, 407 Toller on Ex. 1 McCord, 492.— 
We deem it unnecessary to proceed further in the consideration of 
the case either as to the instructions given or those refused, being 
satisfied that the judgment of the Court below should be reversed. 
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W vite Brewrrt, ApurnistratTor oF ARABELLA Brewirt, Deceasen, 
vs. James NicHotson anp Wiiiiam N. Avesgirr, Executors oF 
Matcotm Nicnotson, Deceasep. 


A grant of administration in this State to the husband by virtue of his mari- 
tal rights upon the estate of the wife, she being a non-resident at the time 
of her death, and dying in another State, but entitled to effects and property 
in this State, is valid under our laws. 


Appeal from a Decree in Chancery: rendered in Gadsden. 
Carmack § Baker, for Appellant. 
Thompson §- Dupont, for Appelice. 


Hawxiws; J : 


. There was a bill filed in the Court below by Blew't:, appellant, 
the administrator of his deceased wife, to recover property alleged 
to belong to her in the hands of the executor of her father Malcolm 
Nicholson. 

The bill states that the said Malcolm Nicholson died, leaving a 
will dated 18th November, 1838, and of which James Nicholson and 
William Ny Averitt, were appointed executors, and to whom letters 
testamentary were duly granted. That in the year 1844, Blewitt 
(the appellant.and complainant) intermarried with Arabella the 
daughter of the said testator, and that after the death of her father, 
she removed to the State ef Georgia where she resided up to the time 
of her death, which occurred in December 1844. 

That on 8th January, 1845, letters of administration were granted 
to the complainant Blewitt by the Judge of the county Court of 
Gadsden county, and that Arabella, together with the other children 
of the said Malcolm Nicholson, and his widow, were devisees under 
the will ofthe said Malcolm, by which they were entitled to an equal 
share of the real and personal estate remaining in the hands of the 
said ‘executors after the deduction of the specific legacies, and that 
these portions with the exceptions of such assets as have been hand- 
ed over to Mary, the wife of said Malcolm, were in the hands of 
said executors and within the jurisdiction of the Court. The bill 
charges that the complainant as administrator of his wife had made 
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demand upon the said executors, requiring of them a specific per- 
formance of the trust under the will of Malcolm Nicholson, requir- 
ing them to set apart and deliver to him the complainant; as admin- 
istrator, the portion and share his late wife had been entitled to in 
the estate, but that they refused to do so. 

It is admitted in the answer that Malcolm Nicholson died and left 
a will and that it was admitted to Probate as alleged in the bill, and 
that the respondents James Nicholson and W. N. Averitt duly 
qualified as executors, that Arabella the late wife of complainant 
was one of the children of said Malcolm Nicholson, and a benefi- 
ciary under his will. That sometime after the death of her father 
she went to the state of Georgia with a view of visiting her mother, 
who had removed to that State, and that while upon this visit she in- 
termarried withthe complainant, and for anything that the defendants 
knew to the contrary, continued to reside with him as his wife up 
to the time of her decease, which occurred about the time mentioned 
in the bill of complaint. That no partition or.apportionment of the 
estate of her father had been made to her prior to her death, nor has 
any been made to any of the children up to the (then) present pe- 
riod. Without denying the grant of letters. of administration to © 
complainant, the defendants in substance contend, that if Arabella 
the wife of complainant, was at the time of her decease a citizen of 
the State of Georgia and died within its limits, then that the alleged 
grant of letters of administration to complainant was null and void, 
and conferred no right upon complainant to maintain his bill of com- 
plaint as administrator in right of his late wife, the said grant being 
in derogation of the laws of the State. 

To this answer there is a general replication. 

It will be seen upon this statement of the pleadings thus succinct- ,, 
ly made, that the following proposition is brought directly before the — 
Court for its decision. 

Is a grant of administration valid by our law when made to the 
husband by virtue of his marital rights upon the éstate of the 
wife, she being a non-resident at the time of her death and dying in ° 
another State, but entitled to property and effects within the limits of 
the State of Florida. 

The negative ot this proposition is assumed by the counsel fr 
the appellee and it is coatended that the grant of administration to” 
Blewett is void, because the Court which made it wasone of bimalted’ 


jurisdiction, a creature of the statutes, and if not embraced witl 
°6 
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these statutes, the act of the Court in making the grant was ‘a nul- 
lity, and that the judge of the county Court of Gadsden has trans- 
cended his powers in making the grant for the above reasons. There 
can be no doubt as asserted, that a Court of limited jurisdiction 
must strictly pursue the authority conferred by the power creating 
. it, and that when its jurisdiction is defined, any act transcending the 
limits or boundaries of that jurisdiction is void. It is proper too that 
these Courts should be kept and restrained within the jurisdiction 
delegated to them. They resemble special agents, possessing cer- 
» tain specific powers, but when these are not exceeded their decisions 
are as conclusive (until reversed by an appellate and superior 
tribunal,) and carry with them the same force as Courts of general 
jurisdiction. 
‘ It would of course be exceedingly improper to clothe these lim- 
ited tribunals with constructive powers, or such as are not literally 
or virtually given them ; but, at the same time we must be careful 
ito deprive them by a too rigid or ‘refined construction of that 
authority which is r quisite and necessary to carry out the end and 
. purpose of their creation, or is incident to grant of power specifi- 
YPeally or generally’conferred. 
~~ ° While admitting the correctness of the proposition ot the counsel 
for the appellee in the abstract, we are compelled to deny its _ 
@&tion to the case at bur. 

It is very true as alleged, that our statutes in relation to the granting 
of letters of administration do not expressly or totidem verbis provide 
for the case of a person dying beyond the limits of the State, or who 
was a non-resident at the time of his death, and who may have been en- 
titled to goods, chattels, or lands within this State. This may or may 

have been a casus omissus, though it no doubt was; but we 
think the enquiry unimportant, as we deem all cases of the nature 
» “above alluded to, fully provided for and embraced in the grant of 
" Jurisdiction.to the Judges of the County Courts under our Territori- 

- al, Government. 
By y the eighth section of the act, passed February 17th, 1833, it 
d, that the Judge.of each County Court, “shall have power 
tin open Court or in vacation, to take the probate of wills, 
ut andivevoke letters testamentary, and letters of administration, 
i displace guardians of infants, orphans, idiots, lunatics, 
is non compos mentis, and to make all necessary orders for 
g of Process and notices. That letters testamentary or of ad- 
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miristration so granted by the said Judge shall be issued by the Clerk, 
and bear teste in the nameof said Judge. That saidJudge shall also 
have power to order sale and. distribution in all cases according to 
laws of estates, testate or intestate, and shall have and exercise gen- 
eral powers as a Judge of Probate,’’ Duval’s Comp., 276. By the 
4th section of the law of 1828, it is enacted ‘ That it-shall be the 
duty of the County Courts, in the several Counties in this Territory 
in term time, and of the Judges of said Courts in vacation, to take 
proofs of all last wills and testaments, and to grant probates, letters 
testamentary, and letters of administration, with or without any will 
annexed, and to do and perform all matters and things enjoined on 
said Courts, or the Judges thereof in vacation, to the estates of 
deceased persons.”” Duval Comp., 168. 

Let us cast an eye to the jurisdiction of the Courts of ordinary in 
England, and we will find a strong similitude to those of the late 
Judges of the County Courts. In ancient times, by the English 
law, when a man died without making disposition of such of shis 
goods as were testable, the King as parens patria used to seize the 
goods of the intestate to the intent that they should be preserved for 
the burial of the dead, the payment of debts, and the advancement 
of the family. This prerogative of the King was exercised. for 
some titne by his own minister of Justice, and probably in the Coun- 
ty Courts, besides being delegated as a franchise to many lords.of 
manors and others who possess this right of granting administration 
by prescription. 

This same power was afterwards granted to the prelates, who 
on account of their superior sanctity were conceived capable of dis- 
posing of the property most for the spiritual benefit of the deceased. 
The goods 6f the intestate being thus vested in the ordinary, as trus- 
tee, to dispose of them for pious uses, the clergy took to themselves 
the residue of the deceased’s estate, after the partes rationalibus of 
the wife and childten had been deducted, without even paying his 
lawful debts. 

To remedy this, the statute of Westm. 2, (13 Ed. Ist, C. 19,) was 
passed, declaring that the ordinary should be bound to pay the debts 
of the intestate, as far as his goods extended. Still however, the 
residue afier the payment of debts remained with the ordinary, and 
asa remedy for this evil the statute of 31st Edward 3, was passed, 

‘providing that the ordinary should depute the next and most lawful 
friends of the deceased intestate to administer his goods, to demand , 
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and recover as Executors the debts due the intestate, and to be ac- 
countable to the ordinaries as executors were. The. administra- 
tors were the officers of the ordinary, appointed by him in pursu- 
ance.of this statute, and their title and authority were derived from 
the ecclesiastical Judge by grants which are usually denominated 
letters of administration. 1 Williams on Ex., 236-7-8. Toller 
on Ex., 56. 2 Black. Com., 495. 

In giving this brief sketch of the rise and history of administra- 
tion, we are not to be understood as asserting that the ecclesiastical 
law as such is in force in Florida by virtue of any of our statutes, 
which have adopted the common law of England, and statutes of a 
general nature down to the 4th of July, 1776 ; butso far as “the law 
prevailing in the ecclesiastical courts on the subject of wills, exe- 
cutors, and administrators, was by various English statutes, and by 
recognition in the English Courts, part of the law of England,” it 
would follow that it was emkraced by our statutes. Preface to Swin- 
burn on wills—cited by a member of this Court on page 380, of Ist 
Florida Reports. There is certainly a strong analogy between the 
powers, duties and jurisdiction of the ordinary of England, and 


* those conferred upon the Judges of the County Courts under the 


Territorial regime, and now appertaining to the Judges of Probate 
ofthe State. It is true that these grants of power are derived from 
different sources—in England all judicial power emanating from 
the Crown—in our Country from the people conferring it through 
their constitutions and statutes. This analogy as to the jurisdiction 
of these tribunals being established there would seem to be as much 
propriety in following the decisions of the ecclesiastical Courts of 
England when applicablé to the subject matter in dispute, and when 
not conflicting with our statutes, as those of her Courts of common 
law. 

We cannot see that there is any valid objection to the granting of 
letters of administration by the Judge of the County Court of Gads- 
den County to the complainant Blewitt. The non-residence of his 
Wife at the time of her death is not such a disability as to prevent 
the granting administration. The caseof Griffith vs. Griffith, Sayer 
83, cited on page 188 of 1st Williams on Executors, decides and 
sustains this'principle. ‘This was an action of debt by an adminis- 
trator, and\it appeared by the declaration, that her letters had been 
granted by the Bishop of Bristol ; the defendant pleaded that the de- 
ceased died upon the high seas, out of the jurisdiction of the Bishop 
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of Bristol, and that the letters of administration were therefore 
void.”” -Upon demurrer the letters were holden good; and Lee, C. 
J., said that the right of granting lettersof administration ismotfounded 
upon the dying of an intestate within a diocese ; but upon hisleaving 
goodsthere.” So too it is laid down in the same work (285, 1st'Wil- 
Jiams on Ex.:) “If the intestate was domiciled in a foreign Country, 
within the kings dominions out of England, and left assets. in this 
Country, administration must be taken out here, as well as in the 
Country of domicile.” . And in the case of Scarth vs. the Bishop 
of London, 1 Hagg.; 625, Sir John Nicoll held that though- there 
were some dicta to the effect that the bishop had no jurisdiction where 
the party does not die within his diocese, and that his death within 
te diocese is essentially necessary to found his jurisdiction, yet 
such authorities were not sufficiently clear to induce the Court to 
overturn the established practice.” 

These and other cases which might be cited, establish the princi- 
ple that the question of jurisdiction as to the granting administration 
is made to depend on the locality of the property at the time of the 
death of the intestate, when it occurs beyond the limits of the State, 
and that the grant in such a case is not null or void, but good and 
valid. } 

While our statutes are silent as to the granting of administration 
when the death occurs beyond the limits of the State, and. only 
provide in such cases for the Probate of wills, still there is no restri¢- 
tion prohibiting such administration, and we have already given our 
opinion that this omission is cured by the general grant of power 
to the judges of the county Courts. The words “the Judge shalt 
have and exercise general powers as Judge of Probate,” seem clear- 
ly to confer a plenary and general jurisdiction upon the subject of 
administration. The statute provides that if a person die out of thé 
Territory (State) without property therein, but with debts due to 
such person by persons living in the Territory, letters testamentary 
or of administration, may be granted for the collection of such 
debts. We cannot think that the legislature after the passage of 
such a law ever intended, that administration should be refused in 
cases where there was property real and personal to be adminis- 
tered. It is contended however that there was design in the Leg- 
islature in not thus providing for this case, because we have a stat: 
ute enabling executors and administrators who shall produce pro- 
bate of wills or letters of administration authenticated under the 
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act-of Congress of 1799, shall be authorized to maintain actions in 

the seve urts of the territory, under the same rules and regu- 
lations as plaintiffs.. Duval 105. Thomp. Dig. 349. But 
this law was passed in 1829. year after the law directing the 
granting of probate and administration and we are informed too, 
that this law was passed in the first place, many years anterior to 
1828, the time of its re-enactment. It is very possible that the 
law of 1829, was passed to remedy the omission of the law of 1828 

and to a-certain extent may be said to do so, but still it takes away 
no jurisdiction previously conferred upon the county Judge. But 
we think the better opinion is that the intention of the legislature in 
passing the law of 1829 was for another purpose. “It is the gen- 
eral doctrine of the common law (says Judge Story) recognised 
both in England and in this country, that no suit can be brought or 
maintained by any executor or administrator, or against any admin- 
istrator or executor in his official capacity in the Courts of any other 
country except that from which he derives his authority to act in 
virtue of the probate . and letters testamentary or the letters of ad- 
ministration therein granted him. But if he desires to maintain 
any suit in any foreign country, he must obtain new letters of ad- 
ministration and give new security according to the general rules of 
law prescribed in that country before the suit is brought.” Story 
conflict of Laws, 421-2. We think therefore that for the purpose 
of obviating this necessity of taking out new or ancillary letters of 
administration, that the law of 1829 was passed, enabling foreign 
executors or administrators to maintain suits directly upon comply- 
ing with the requisitions of the statute. 

Nor can we deem the administration granted in this case void be- 
cause made to a non-resident. ‘The statutes have not made non- 
residence a disqualification, and it is expressly declared, that “ letters 
of administration shall be granted to the representatives of the intestate 
who apply for the same, preferring first the husband or wife.”— 
Thompson Dig. 196. By the law of England it is no incapacity to 
be an administrator that the next of kin is an alien. 295 Williams 
on Executors. Comyns Dig., Administrator B. 6. 

The letters of administration granted to complainant stand un- 
revoked and in full force, and unless a clear case is made out of 
want of jurisdiction in the officer granting them, we cannot disturb 
them, but must presume that all the doings of the Judge in the prem- 








JANUARY TERM, 1848. 207 


a 








~ ‘William G. Ponder, vs. W. D. Moseley and others, Administrators. 





ises, being within the scope of hisjurisdiction, were rela acta and 
in accordance with law. 

Per Curiam :—It is therefore ordered, adjudged and déereed, that 
the decree rendered in the Court below be reversed, and the cause be 
remanded thither for further proceedings in accordance with princi- 
ples of law and equity. 





Wituiam G. Ponprer, APPELLANT, vs. Wm. D. Mosetey, Marta 
Ann Manty anv Hiram Manty de jure uxoris, ADMINISTRATORS 
de bonis non or SAMUEL PARKHILL DECEASED, APPELLEES. 


To authorize the assertion that a judgment is void it must have emanated from 
a Court of limited jurisdiction not acting within its legitimate prerogative 
or from a Court of general jurisdiction where the. parties are not actually or 
by legal construction before the Court and subject to its jurisdiction. 

Judgments of Courts of general jurisdiction are not considered under any circum- 
stances as mere nullities, but as records importing absolute verity, and of bind- 
ing efficacy until reversed by a competent appellate tribunal. They are voida- 
ble, not void. i 

The title of a purchaser at a sale under execution issued from a Court of gen. 
eral jurisdiction, is not affected by a subsequent reversal of the judgment 
on which the execution was based 

B. a creditor sued M. and M. administrators of the debtor. The deiendants 
pleaded in bar. Afterwards the lettersof M.and M. were revoked ; and sub. 
sequently M. and M. and another were appoiuted administrators de bonis non. 
M. and M. pleaded their dismissal in bar puis darrien continuance. The 
plaintiff replied the re-appointment cf M.and M. The defendants rejoined 
that although resppointed with another as administratOrs de bonis non, a 
judgment had been recovered against them in their new character sufficient to 
cover the asscts in their hands. The plaintiff then demurred, and judgment 
was rendcred in favor of the plaintiff against M. and M. as administrators. 
Execution was issued to be levied of the goods of P., the intestate, in the 
hands of M. and M. as administrators. Under this execution the officer lev- 
ied on the property of P., the intestate, in the hands of the administrators de 
bonis non, anda sale was made. Afterthe sale M. and M.sued out a writ of 
error from the Supreme Court, and the judgment wasreversed. Held that the 
purchaser at this sale acquired a guod title. 

The doctrine of estoppel in pais laid down in Cotten vs. Williams, and Camp 
vs. Parkhill’s administrators decided at this term, approved. 


Appeal from Leon Circuit Court. 
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- The appellees as administrators de bonis non, instituted am action 
of detinue inst the appellant in Leon Circuit Court to recover 
sundry in the possession of defendant below, alleged to be the 

uel Parkhill, deceased. 

» The declaration contains two counts in usual form—one alleging 
a delivery by plaintiffs and a detention after demand—the other a 
finding by defendant and a like detention. 

The defendant pleaded three pleas: 

1. Non detinet. 

2. That the slaves were not the property of plaintiffs. 

8. That plaintiffs were not lawfiilly possessed of the negro 
slaves. 

Upon these the plaintiffs joined issue. 

The plaintiffs to maintain the issues joined on their part, offered 
the following evidence and testimony. 

First, It was admitted by defendant’s counsel that the plaintiffs 
were administrators and administratrix of the estate of Samuel Park- 
hill left unadministered, as set forth and stated in the declaration 
filed herein. 

The said plaintiffs then introduced Thomas Brown, who being 
duly sworn as a witness, deposed as follows: Being shewn three 
paper writings, says they are appraisements of the slaves of plain- 
tiffs intestate. 

Witness was one of the appraisers to appraise the slaves of In. 
testate’s Estate ; saw the slaves in these papers enumerated, exhib- 
ited as the property of said Estate, on the plantation of the plain- 
tiffs’ intestate. They were then in possession of one of the plain- 
tiffs as administpatrix of Intestate. Does not know what became of 
these slaves, except from having occasionally seen some of them 
since. ‘There was one slave named Juda there exhibited, appraised 
at three hundred and fifty dollars; another Caroline, at five hundred 
and fifty dollars; another Jane, at two hundred and fifty dollars ; 
another Frank, at two hundred and fifty dollars ; another Margaret, 
at two hundred dollars—this last slave was named in another and 
late inventory ; another slave Albert, appraised at one hundred and 
fifty dollars; another, Anderson, at one hundred dollars; another 
Pleasant, at fifty dollars. Thinks slaves have advanced in value 
since that time twenty-five per centum. Does not know that he has 


ever seen the above named slaves since. Knows nothing personally © 


of any sale of these slaves. 








al 
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Cross examined.—Says he does not know that the slaves above 
named are the same that are now claimed from defendant, 

The said plaintiffs then offered in evidence the record, ‘and plead- 
ing and entry of the judgment in favor of the Union Bank of Flor: 
ida, against Manly and wife, administrators of Parkhill, the execution 
issued thereon, the levy and return, or report of the sale of the slaves 
levied on by John G. Camp, Marshal of Middle District of Florida, 
to wit : 

At a Superior Court for the county of Leon, continued and held 
at the Court House, in the city of Tallahassee, on Saturday, the Ist 
day of March, A. D. 1845, 

Present, the Honorable Samvet J. Dovetas, Judge. 

Union Bank of Florida, Plaintiff, 7 
vs. 
Martha Ann Manly, late Parkhill, and Hiram Manly, In debt. 
in right of his wife Martha Ann, adm’rs of Samuel 

Parkhill, ded’d, Defendants. 

This day came the parties by their attorneys, and the plaintiff by 
his attorney, filed his special demurrer to the defendant’s rejoinder 
to the plaintiff’s replication filed herein to the defendant’s amended 
plea puis darrien continuance filed by leave of the Court on the 
24th February last, in which demurrer the defendants joined.— 
Whereupon the matters of law arising upon the plaintiff ’s demur- 
rer to the said rejoinder being argued, it seems to the Court here, 
that the said rejoinder, and the matters and things therein alleged, 
are not sufficient in law to bar or preclude the plaintiff from having 
and maintaining its action aforesaid against the said defendants, 
therefore it is considered by the Court that the said plaintiff recover 
against the said defendant the sum of $94,182 22-100 parcel of 
the debt in the declaration mentioned, and the sum of $27,982 65- 
100 its damages, making together the sum of one hundred and twen- 
ty-two thousand one hundred and sixty-four dollars and eighty-seven 
cents, and its costs by it about its suit in this behalf expended, to be 
levied of the goods and chattels, slaves, lands and tenements of 
the said intestate, Samuel Parkhill, dee’d, in the hands of the de- 
fendants to be administered, and the said defendants in mercy, &c. 


THE TERRITORY OF FLORIDA, 
To all and singular the Marshals of said Territory—Greetine : 


We command you, that of the goods and chattels, slaves, lands 


tenements of Samuel Parkhill, deceased, in the hands of Martha 
27 
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Ann Manly, late Parkhill, and Hiram Manly, in right of his wife 
said Ma Ann, administrator of Samuel Parkhill, dee’d, remain- 
ing to ered, you cause to be made the sum of ninety-four 
thousa hundred ‘and eighty-two dollars and twenty two cents, 
its debt, and also twenty-seven thousand nine hundred and eighty- 
two dollars and sixty-five cents, its interest and damages, making 
together the sum of one hundred and twenty-two thousand one hun- 
dred and sixty-four dollars and eighty-seven cents, which the Union 
Bank of Florida lately, on the first day of March, 1845, recovered 
in our Superior Court of the county of Leon, in the Middle District, 
as well for its debt as its damages occasioned by the detention of 
said debt, and likewise the sum of seven dollars and eighty-two 
cents, which to the said Union Bank of Florida in the same Court 
adjudged for its costs by it in that behalf expended, together with 
lawful interest on said damages from the rendition of said judgment 
till paid, and the costs of this writ and of your proceedings hereon, 
and that you have the said sums of money before the Judge of our 
said Court, at Tallahassee, when satisfied, to render the said Union 
Bank of Florida the sums aforesaid, and have then and there this 
writ. Witness Richard T. Birchett, Clerk of our said Court, at 
Tallahassee aforesaid, this 20th day of March, A. D., 1845, and 
of the Independence of the United States the sixty-ninth year. 
[Seat.]} R. T. BERCHETT, Clerk. 

This execution was levied on certain slaves of the estate, and at 
the sale the defendant purchased the slaves mentioned in the decla- 
ration. 

Defendant by his counsel objected to the introduction thereof as 
evidence before the Jury, but the Court overruled the objection, and 
thereupon the same were read to the Jury and the defendant by his 
counsel excepted. 

_ The said Plaintiff then offered in evidence two paper writings pur- 

porting to be bills of sale by John G. Camp, M., to defendant of cer- 
‘tain slaves named in the declaration, which said writings had been 
obtained from defendant by notice and rule as prescribed by 
statute. 

Know all men by these presents, that whereas, by virtue of sev- 
eral executions issued out of the Clerk’soffice of the Superior Court 
of the Middle District of Florida, for Leon County, wherein the 
Union Bank of Florida and others are plaintiffs, and the administra- 
tors of Samuel Parkhill, deceased, are defendants, I did, as Mar- 
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shal of said District levy upon the hereinafter described negro slave 
Caroline, as the property of the said Samuel Parkhill, deceased, to 
satisfy said writ ; and whereas, the said negro slave was/by..me this 
day exposed for sale at public auction, according to the statutes in such 
case made and provided, and sold to William G. Ponder for five 
hundred and thirty-five dollars, being the highest sum bid for the 
same ; Now know ye, That I, John G. Camp, Marshal of said Dis- 
trict, by virtue of the said writs of execution, and by force of the 
statutes in such case made and provided, in consideration of the said 
sum of five hundred and thirty-five dollars, to me in hand paid by 
William G. Ponder, the receipt whereof is hereby acknowledged, 
have granted, bargained, sold and transferred, and by these presents 
do grant, bargain, sell and transfer to the said William G. Ponder, 
his heirs, executors, administrators, and assigns forever, the negro 
slave named Caroline, and all the right and interest which the said 
Samuel Parkhill, deceased, had in orto the said named negro, to 
have and to hold the said negro unto the said William G. Ponder, 
his heirs, executors, administrators, and assigns, as fully as I, the 
said John G. Camp, as Marshal as aforesaid, under the authority a- 
foresaid might or ought to convey and sell the same. In witness 
whereof, [have hereunto.set my hand and affixed my seal this fifthday 
of May, Anno Domini, 1845, and of the Independence of the Uni- 
ted States the sixty-ninth year. 
JOHN G. CAMP, [L. s.] 
Marshal. 

Know all men by these presents, That whereas by virtue of sun- 
dry executions issued out of the Clerk’s office of the Superior Court 
of the Middle District of Florida for Leon County, wherein the 
Union Bank of Florida and others are plaintiffs, and the administra- 
tors of Samuel Parkhill, deceased, are defendants, I did, as Mar- 
shal of said District, levy upon the hereinafter described negro 
slaves, to wit : Juba, Jane, Frank, Margaret, Albert, Anderson, Pleas- 
ant, as the property of the said Samuel Parkhill, deceased, to satisfy 
said writ; and whereas, the said negro slaves were by me this day 
exposed for sale at public auction, according to the statutes in such 
case made and provided, and sold to William G. Ponder for fifteen 
hundred dollars, being the highest sum bid forthe same: Now know 
ye, That I, John G. Camp, Marshal of saidDistrict, by virtue of 
the said writs of execution, and by force of the statutes in such 
case made and provided, in consideration of the said sum of fifteen 
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hgndred dollars to me in hand paid by William G. Ponder, the re- 
ceipt whereof is hereby acknowledged have granted, bargained, sold 
and t red, and by these presents do grant, bargain, sell and 
transfer to the said William G. Ponder his heir, executors, adminis- 
trators and assigns forever, said negroes named as above, and all the 
rights and interest which the said Samuel Parkhill, deceased, had in 
or to the said named negroes, to have and to hold the said negroes 
unto the said William G. Ponder, his heirs, executors, administra- 
tors and assigns as fully as I, the said John G. Camp, as Marshal as 
aforesaid under the authority aforesaid, might or ought to convey 
and sell the same. In witness whereof, I have hereunto set my 
hand and affixed my seal this sixth day of May, Anno Domini, 
1845, and of the Independence of the United States the sixty- 
ninth year. 





JOHN G. CAMP, [t. s.] 
Marshal. 

The said Plaintiffs then offered to read in evidence the entry of 
the Judgment of the Superior Court of the Middle District of Flor- 
ida upon an appeal from an order of the County Court of Leon 
County, removing Mrs. Martha A. Manly from the office of admin- 
istratrix of Samuel Parkhill, deceased, to wit: 

At a Superior Court for Leon County continued and held at the 
Court House in the City of Tallahassee, on Monday the 18th day 
of March, A. D., 1844: Present the Honorable Samuel J. Doug- 
lass, Judge. 


In the matter of the Estate of On an appeal from an order of 
Samuel Parkhill, dee’d. the County Court of Leon Coun- 


ty revoking the administration of Martha Ann Manly late Martha 
Ann Parkhill. 

This cause coming on to be heard anew upon the merits, and it 
appearing to the satisfaction of the Court, that Henry Bond, Richard 
K. Call, George K. Walker and Benjamin W. Cause, the securities 
upon the official bond of said Martha, are insufficient: It is there- 
fore ordered that the judgment and decree of the County Court be 
affirmed and that the letters of administration heretofore granted to 
the said Martha be and remain revoked, annulled and set aside. It 
is further ordered that John G. Camp, Esq., Marshal of the District 
of Middle Florida, do.take the property of thesaid estate of Samuel 
Parkhill in his possession to remain there till the further order and 
direction of this Court. 
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To the introduction of which defendant by his counsel object, 
but the Court overruled the objection, and allowed the evidence to 
go to the Jury, and defendant by his counsel excepted. 

The said plaintiff then proved that the term, “ sundry executions 
issued out of the Clerk’s office,” as stated in the bills of sale re- 
ferred to and given in evidence were the following: 

Execution No. 3278 in favor of C. B. Bioren. 


66 “ =3279 “ George B. Pease. 

ee “ ~§=©3280 a Ann Davidson. 

sad “« 3281 a R. T. Birchett, assignee. 
S “ = =63:282 - Same. 

se “ = =3283 “ Richard A. Saunders. 

“s “« $3284 6 P. Philips. 

¢ “ =63285 “6 Moore and Monford. 

$6 «= 3286 6 William Fisher. 


All against Hiram Manly and Martha Ann Manly, administrators 
of Samuel Parkhill, deceased. 

It was admitted by defendant’s counsel that these were executions 
issued on the same day, and on judgments rendered at the same 
term, and on the same pleadings as the case of the Union Bank 
again-t Manly and wife, administrators of S. Parkhill. 

The said plaintiff also introduced and read to the Jury the man- 
date of the Supreme Court, reversing the judgment rendered in the 
Superior Conrt at the suit of the Union Bank of Florida against 
Martha Ann Manly and Hiram Manly, administrators of the estate 
of Samuel Parkhill, deceased, and the entry.of this Court thereon 
dismissing said suit. 

The said plaintiffs then offered to introduce in evidence the orig- 
inal deeds of Mortgage executed by Samuel Parkhill in his life time 
to the Union Bank of Florida, (nine in number,) to secure his shares 
of stock in said Bank, with the view of proving that the slaves in 
suit were embraced in said mortgages, &c., &c., to the introduction 
of which evidence the defendant by his counsel objected, but the 
Court over-ruled the objection and the defendant excepted to the de- 
cision, and thereupon, an abstract of the said mortgages which it 
was agreed should stand in lieu of said original deeds, was given in 
evidence to the jury, to wit: 

STOCK MORTGAGES, 

Memorandum of Samuel Parkhill tothe Union Bank of Florida: 

19 March, 1835—N. E. 1-4 Sec. 3, T. 1. 
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e ‘'E. 1-2 N. W. 1-4Sec. 3, T. 1. 
W. 1-2 N. W. 1-4 Sec. 2, T. 1. 
* S. E. 1-4 Sec. 34, T. 2, R. 2, N. & E. 


y. 1-28. W. 1-4 Sec. 34, T. 2, R. 2, N. & E. 
W. 1-2N. E 1-4 Sec. 34, T. 2, R. 2, N. & E. 
S. W. 1-4 Sec. 35, T. 2, R. 2, N. & E. 
For fifty shares. 50. 
1 February, 1837—N. W. 1-4 Sec. 31, T. 1, R. 4, N & E. 
E. 1-2 S. E. 1-4 “ % « = 
E. 1-2 8. E. 1-4 Sec. 36, T. 1, R. 3, N. & E. 
W. 1-28. W. 1-4 Sec. 31, T. 1, R. 4, N& E. 
W. 1-28. E. 1-4 Sec. 36, T. 1, R. 3, N. & E. 
Slaves—Homidy, Doll, Elias, Sarah, Hagar, Elizabeth, Sam, John- 
ny, Juba, Jane. 
For sixty shares. 60 
(Note—The Land with 31 shares transferred to H. J. Mills.) 
7 March, 1838—Remortgage of the property in the two prece- 
ding mortgages for forty-one shares. 41. 
(Note—13 shares transferred to H. J. Mills.) 
16 May, 1838—N. E. 1-4 Sec. 33, T. 2, R. 2, N. & E. 
E. 1-2 N. W. 1-4 Sec. 33, T. 2, R. 2, N. &E. 


N. W. 1-4 See. 34, “ “ ‘“ 
S.E.1-4 © 933, “6 “ “ 
South1-2. “ 34, &“ ‘6 ‘“ 
S.W.1-4 “© 35, “ “ “ 
W.1-2 N. W. 1-4 Sec. 2,T1, “ “ 
N.E. 1-4 “« Qe «“ “ 
E. 1-2 N. W. 1-4 s¢ GS ‘“ ‘6 


Slaves—Cesar, York, John, Toney, Bristo, Frederick, Elias, 
Claibourne, Dick, Bob, Johnny, William, Old Tom, Ned, Albert, 
Davy, Frank, John, Sy, Lisbon, Ben, George, William, Primus, E1- 
leck, George, Jim, Toney, Horris, Toney, Cuff, York, Dick, Cuba, 
Amy, Grace, Abram, Rose, Malinda, Francis Beck, Juba, Fillis, 
Cloe, Amy, Francis, Susannah, Little Juba, Jane, Margaret, Frank, 
Mahala, Julia, Louisa, Rachel, Ellen, Matilda, Caroline, Celia, 
Maria, Nancy, Winney, Monica, Eddy, Kitty, Fillis, Hester, Amy, 
Israel, Sibby, Scipio and Long Mary. 

For four hundred and seventy shares. 470. 

(Note—105 shares transferred to the President of the Union Bank 
of Florida.) 
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16 May, 1838—W. 1-2S. W. 1-4 Sec. 1, FT. 2, R. 1, N. & W. 


South 1-2 so Btse rT; ‘“c 
S. E. 1-4 “ 3, “ ‘“ 
W.1-2N.W.1-4 “« ‘6 “ “ 
Lot 1 ‘e 4, “c “c “ 
Lot 1 and 5, “ gw 6 ‘“ 
North 1-2 “ 10, « ‘6 ‘6 
S. E. 1-4 sec. 10, 66 ‘“ ‘“ 
E 1-28. W. 1-4 “ “6 rT ‘“c 
Fractl. sec. 11, ‘6 “ “ 

- sec. 14, 66 ‘sé ‘é 

< ssec. 15, “ “ “ 
Lot 1, sec. 21, ‘6 ‘6 é 
Lots 1 & 2, sec. 22, ‘6 “ ‘ 


Slaves—John, William, Edmund, Wilson, Little Wilson, Pitman, 
Sam, Henry, Rochester, Israel, Daniel, Richard, Tom, Eliza, Polly, 
Nancy, Matilda, Barbara, Spottswood, Peggy, Mary, Daniel, Pen- 
ny, Rachel, Emily, George, Phil, Billy, Frederick, Homady, Ned, 
Jack, Morgan, Anthony, Gully Jack, Tom Harkney, Tom Gonder, 
Sam, Homady, Primus, Isaac, John, Dolly, Sarah, Hagar, Eliza- 
beth, Fanny, Morgianna, Martha Ann, Mary, Molly, Margaret, 
Diana, Ellen, Elizabeth, Sam, Sarah, for six hundred and ninety 
shares. 690. 

(Note, 93 shares transferred to the President of the Union Bank 
of Florida.) 
20 May, 1838—S. W. 1-4 sec. 3, T. 2, R. 1, N. & W. 


E. 1-2n.w. 1-4 « “ pa 
W 1-2n.e.1-4 “« « ‘6 “ 
Lot 6, sec. 4. ‘“ ‘ “ 
Lots 2,3,6 &7,sec.9, “ « ‘6 
Lot 8, sec. 4, & “ i 
For one hundred and one shares. 101. 


15 May, 1839—Gabriel, William, Squire, George, Isaac, Jacob, 
Kealing, Jacob, Moses, York, Albert, Adeline, and child, Martha, 
Ann and two children, Mary and child, Clarissa, Sarah and child, 
Billy, Mariah and child, Francis Goodwin, Ann and child, Queen 
and child, Hannah and child, Eliza, Emily, Rachel, Margaret, Fen- 
ton, Roday, Jane, Kitty, Judy, Patty, Jacob, Jim, Peter, Gabriel, 
Dick, Daniel, Hackless, Harriet, Walker, Willy, George, Naney 








** 
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B. and child, Maria and child, Patsey, Cely, Nancy Burwell, for 
two hundred shares, 200 
25 January, 1840—Slaves—Sy, Kitty. 
; For five shares, 5 
29 Feb. 1840—W. 1-2 s. e. 1-4 sec. 29, T. 2, R. 3, n. & e. 

S. E. 1-2 s. e. 1-4 see. 30, “ ‘6 “ 


8S. E.1-4n.e.1-4 “ F “6 “ 


For eight shares, 8 
19 March, 1835, 50 shares. 
1 February, 1837 for 60 shares. 
Transfer to Mills, 31 
_— 29 se 
7 March, 1838, for 41 
Transfer to Mills, 13 
_ ag 
16 May, 1838, for 470 
Transfer to Prest’t U. B., 105 
; — 365 
16 May, 1838, 690 
Transfer to Pres’t U. B., 93 
—_— 597 
20 May, 1838, 101. « 
15 May, 1839, 200 « 
25 January, 1840, 5 6 
29 February, 1840, g « 


1383 shares. 

Union Bank ot Florida, 15 July, 1847. 

C. G. ENGLISH, * 
Sol. U. B. 

And the said plaintiffs here rested their cause. 

The defendant by his counsel then submitted his defence to the 
jury, and offered as an admission agreed upon by the counsel on 
both sides the following statements : 

“It was agreed and considered as‘admitted that one of the slaves 
purchased by Ponder applied to the plaintiff Moseley before the 
sale to purchase her, because she had a husband owned by Ponder, 
who resided in the neighborhood ; Moseley said he was unable to 
purchase, and recommended the slave to apply to Ponder to pur- 
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chase her. Accordingly the slave went over to Ponder’s place, and 
afterwards Ponder came to the Court House, and after the conver: 
sation alluded to by Ponder in his testimony in Camp’s case, the 
negro was bid off by Ponder.” 

The following testimony of Ponder in Camp’s case to be consid- 
ered as part of the admission, to wit: 

“ William G. Ponder stated he was present at the sale of the 
Parkhill slaves under executions of Union Bank and others, in the 
Spring of 1845. He further stated that Moseley was present af 
the sale, and advised him (the witness) to purchase. Some sugges- 
tions being made as to the title, Moseley said there would be no dif- 
ficulty—said he had hired the negro, and that it would suit the wit- 
ness—said he thought there would be no difficulty about the prop- 
erty. Being cross-examined, and in answer to a question from plain- 
tiff’s counsel, said the general impression was, that all the difficulty 
about the property had been done away—it was supposed that the 
judgment was legal, and had a rightto sell the property.” 

Also called William Bloxham, who, being duly sworn, said he 
was present at the sale of Parkhill’s slaves made by Marshal Camp. 
Messrs. Manly and Moseley were present. Col. Gamble, Presi- 
dent of the Union Bank, was bidding for slaves for Meinetzhagen, 
and was buying without competition, when Manly asked witness 
to bid against him. Witness did so, and caused the slaves bought 
by Col. Gamble to bring about fifteen hundred dollars more than 
they would have done.. Moseley was present directing the sale, 
and arranging them in lots to be sold: for one slave, Ellen, he 
bid, and run her up to a large price, stating that she was to be re- 
plevied, and to be bought for Mrs. Brockenbrough. To the sale of 
this slave he objected, but tothe sale of none others; he had a book with 
alist of the slaves in his hand, and stated he was desirous to keep the 
slaves in the little mortgage from being then sold. Was present at 
a conversation between Plaintiff, Moseley, and Archer, when the 
latter observed that he intended to stop the negroes bought at the 
sale, and which the purchasers intended to send for sale to New Or- 
leans. Witness then took Plaintiff Moseley aside and stated to him 
that a friend of witness had bought some negroes at the sale and in- 
tended to send them for sale to New Orleans, and witness wished to 
know the intention of Moseley so as to advise his friend. Moseley 
then said that he would not lend his name to any interference with? 


the sale, that he had felt greatly relieved thereby. When witness 
OR 
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came up to the sale, Mr. Thompson was concluding an address to 
the people saying that the sale was good and valid. 

Cross examined, said he did not hear the sale forbid by Archer.— . 
The place of conversation above alluded to, was in Fisher’s tavern. 
The remarks of Moseley above narrated, occurred only between wit- 
ness and Moseley, and apart from Archer ; at that time the slaves al- 
luded to were near town on their way to be embarked ; with respect 
 Manly’s suggestion to witness to bid, witness had on his own 
Were motion bid before, but in bidding against Gamble, witness bid 
beyond the value under an assurance that Gamble would bid more, 
and with a view to increase'the credit of Parkhill’s estate. Ponder 
was not present at the conversation between Moseley and witness. 
Does not know whether Ponder was present when Manly urged wit- 
ness to bid. Witness bid off two negroes at the request of a friend, 
so stating at the time tothe Marshal. Knows Juba and Caroline, 
two of the slaves named in Ponder’s bill of sale, but not their pres- 
ent value. Cannot state the value of the hire of the slaves. Juba, 
for an old woman, was a good hand, and was worth from forty to sev- 
enty dollars per year; Caroline about eighty dollars, the price fluc- 
tuating and generally low. <A female slave of thirteen years would 
hire for about thirty dollars; a girl of eleven anda boy of ten would 
be worth about their victualsand clothes. The witness bid for sev- 
eral slaves and all for Dorsey. Thinks the slaves altogether, and 
those bought by defendant, sold high, and for as much asthey would 
have brought since. Witness has been sued for the‘negroes bought 
for Dorsey. 

Also called John G. Gamble, who being duly sworn deposed—was 
present at the sale of the slaves by the Marshal in 1845, and took 
part in it. Moseley, the plaintiff in this suit, stood beside the wit- 
ness, and took an active part in the sale. Moseley kept memoranda 
of the sales, divided the slaves into families and lots to have them 
sold. Moseley professed his entire satisfaction at the sale, stating 
that he was pleased to have the business closed. Ponder was present 

* and bought at the sale. Moseley urged the bidding. The Marshal 
counselled during the course of the sale with Moseley, and sold un- 

der his instructions. By Moseley’s directions the slaves were so di- 

vided as to bring the largest price. Thinks Moseley bid for Ellen, 

BR gand run her up to eight hundred dollars or more, avowing that he 
Lo Y 2 . for Mr. Brockenbrough. Moseley expressed to witness his sat- 
; «, Isfaetion that the sale was made, as he wished to getyid of the concern. 
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Cross examined, says he did not hear the sale forbid by Mr. Ar- 
cher. Has heard Ponder say he bought slaves at the advice of 
Moseley. In the year 1834 the witness borrowed money from Pon- 
der to enable him to go to Europe to negotiate the bonds of the Ter- 
ritory of Florida. This was before the Bank went into operation. 
Did not then or since explain the nature of the charter of the Union 
Bank to the defendant. 

Also, called John G. Anderson, who being duly sworn said, was 
present at the sale spoken of on the first day, saw the plaintiffs 
Moseley and Manly present at the sale. Manly kept a list; Mose- 
ley also kept a list, and directed the sale. Witness, acting for an- 
other person, applied to have a family put up in one lot; the Mar- 
shal declined without Moseley’s concurrence ; Moseley refused, and 
required the slaves to be put up separately, that they might bring 
more money, and they were thus sold. Heard Moseley bid more 
than once at the sale, and take the general direction of the sale.— 
Heard ail that Archer said. He got of a bale of Cotton, and stated 
that the widow’s dower had not been allowed, and for that reason, he 
forbid the sale. 

Also called David D. Young, who being duly sworn, said, was 
present at the sale alluded to, heard, on the occasion of one of the 
slaves being oflered, and not being run up, the plaintiff Moseley say, 
‘bid up, bid up gentlemen, the property is not bringing half its price. 
The title will be good.’”’ After that the property sold better. This 
declaration was made to the crowd around. Many persons were 


present. 

Cross examined, said, the declaration was made in a loud tone to 
those around, and might be heard at the distance of ten paces.— 
Heard Mr. Archer say, that so far as he represented the widow, he 
forbid the sale. 

Also called Edward Houston, who being duly sworn said, he was 
present at the sale, and saw there the plaintiffs Moseley and Manly. * . 
Moseley assisted at the sale in pointing out and stating the qualities of 
the slaves. Manly hada list also. Did not hear Moseley bid, or 


hat he claimed a title 


advise others to bid. Heard Mr. Arclir state t 
, . rm . s a 
for Mrs. Manly’s dower. Heard Mr. Thompson in reply say that Ps 


the right of dower had been adjudicated and decidéd against, andy * 







that the title was good. «2 
Also called Medicus A. Long, who being duly sworn said, 


present several times at the sale fur short periods, and at the"beg 
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ning Mr. Archer got up and forbade the sale in the right of the wi- 
dow and in her behalf; that she claimed dower, and they must pur- 
chase subject to her title. He spoke ina loud tone to the crowd.— 
Moseley was present with a list of the slaves, directing the sale, 
calling up and naming the slaves, and the order and manner of the 
sale. Heard the instance stated by Mr. Anderson. 

Also called Otis Fairbanks, who being duly sworn, said he was 
present at the sale. A few minutes before the sale, Governor Mose- 
ley stood on the steps. As the first slave was put on the stand, Mr. 
Archer rose and forbid the sale on account and behalf of the widow. 
Mr. Thompson replied, and asserted the sale was valid. On Arch- 
er’s forbidding the sale, Gov. Moseley by his manner and exclama- 
tion, expressed disapprobation, saying the sale had better go on, 
they could not be sold at a better time. After that heard Moseley 
say, “ bid, bid, | do not wish the negroes to go for nothing.” This 
remark seemed to be induced by the fact that just then some slaves 
had sold low; after it was m&de they sold better. Only saw Manly 
present and keeping a list of the sales. 

Also called Leslie A. Thompson, who being duly sworn, said, that 
he was present at the sale. Before any slave was sold, Mr. Archer 
rose and said that on the part of the widow he gave notice that the 
widow had not had her dower assigned, and that all who purchased 
would do so at their peril subject to the widow’s dower. Witness 
rose to reply, and stated that a claim similar to Mrs. Manly’s had 
been decided against, and that the title was good against her claim. 
Did not see Goy. Moseley until the bidding commenced. Saw 
Moseley bid for two slaves at least; heard him say to one of the 
erowd, when a negro was bid off, you have made a bargain ; to an- 
other he spoke and encouraged him to bid; heard him object to a 
family being sold entire, and at his suggestion they were sold sing. 
ly. - 

Cross examined.—Saw Governor Moseley on the ground before 
the first slave was bid eff. Did not hear Mr. Archer say one word 
about any other claim than the widow’s dower,—nothing about the 


- elaim of the administrators de bonis non. Witness in his reply did 
* “not state anything about the Union Bank of Florida, its mortgages 
** @r interest. Did not see Manly do, or hear hit say anything. Did 


gen notice Mr. Ponder. Witness did not before or since this 
hear him say anything about the Union Bank of Florida mort- 
&c., &c. Went tothe sale on the part of the Attorney of 
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the Bank, and with no purpose of making any statement until he 
heard Mr. Archer’s statement. 

Defendant having here rested his cause, the plaintiffs offered to 
read in evidence a bill filed on the Equity side of the Superior Court 
of the Middle District of Florida, in which William D. Moseley 
and his sureties were Shipp praying relief, &c., to wit: 

To the Honorable Samuel J. Douglas, Judge of the Superior 
Court of the Middle District - Florida, in and for the county of 
Leon, in Chancery sitting: The bill of complaint of William D. 
Moseley, William Doggett, Green Chaires, Henry Doggett, Alexan- 
der Moseley, and William P. Moseley, respectfully represents, 
That complainant William D. Moseley, on or about the 23d April, 
1844, was duly qualified administrator de bonis non jointly with 
Martha Ann Manly of the Estate of Samuel Parkhill, deceased, 
left unadministered by the said Martha Ann Manly, late Martha 
Ann Parkhill, the former administratrix. That said Co-Complain- 
ants were and are the sureties on the bond of said administrators de 
bonis non, but were never the securities of said Martha Ann in the 
original administration, that a large number of slaves al! of about 
the value of seventy-five thousand dollars, left unadministered by 
said Martha, came to the possession of said William D. Moseley, 
administrator de bonis non as aforesaid, as will appear by reference 
to the inventory and appraisements thereof returned by said William 
D. Moseley to the County Court of Leon county, and signed by him 
and him alone, a certified copy of which will be produced, if ne- 
cessary, at the trial of this cause. That on the 4th January, 1845, 
a judgment was rendered in Leon Superior Codrt against said ad- 
ministrators de bonis non, at the suit of the Union Bank of Florida, 
for upwards of seventy thousand dollars, to be levied of the goods 
and chattels, slaves, lands and tenements of said Samuel, deceased, 
in the hands of said administrators de bonis non, that said judgment 
remains of force against said Moseley, as administrator de bonis non, 
noi satisfied or reversed as will appear by reference to the record of 
the proceedings therein in said court, under the statute of the Ter- 
ritory authorising the foreclosing of mortgages at common law.— 
That the judgment aforesaid is the only judgment recovered against 
said administrators de bonis non, and that said William D. Moseley 
since the rendition of the same, has retained until a few days past, 
the property of said estate in said inventory mentioned, to satisfy 
said judgment in case the same be affirmed in the appeal now pend- 
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ing in the Court of Appeals. That said complainint Mosele y hes 
hired out the slaves of said estate for the present year to divers per- 
sons for a large sum of money, to wit: Seven thousand dollars, and 
upon notes secured to be paid at the end of the year. ‘That since 
the rendition of said judgment and since the hiring aforesaid, the 
said Union Bank of Florida; John C. Montford and Kidder M. Moore, 
Executors of William Turner, deceased, William Fisher, Pierpont 
Philips, Richard T. Birchett, assignee, Ann Davidson, Richard C. 
Saunders, George B. Pease, Charles B. Bioren, Lot Porter, Thomas 
R. McClintock, have severally obtained judgments, as complainants 
are informed, in Leon Superior Court, on the law side thereof, for 
various and large sums of money ‘against the said Martha Ann 
Manly and Hiram Manly, her husband, as administrators of Samuel 
Parkhill, deceased, by virtue of the original administration by said 
Martha ; that said judgment creditors have sued out executions 
agai id‘Manly and wife, as administrators, “to be levied of the 
goods ‘and chattels, slaves, lands and tenements of the said Samuel 
Parkhill, deoéased, in their hands as administrators, to. be adminis- 
tered. That these complainants are not parties to said judgments, 
or sureties for said Martha, on her original administration, and are 
advised that they are in no wise liable for, or bound to pay said judg- 
ments or executions, and that they gr in no Wise responsible for any 
mal-administration, defaults, failures or devastavits of said [Hiram 
‘and Martha, or either of them, in the management and administra- 
tion of the estate of said Samuel, under the original administration. 
Nevertheless, these complainants expressly aver and now shew unto 
ocean that the judgment creditors of Manly and wife above 
named, and John G. Camp, Marshal of the said Middle District, 
have proceeded under said executions to levy the-same upon the es- 
tate of said Samuel in the hands of complainant William D. Mose- 
ley, as administrator de bonis non, retained to satisfy the judgment 
against him, and did in fact on Monday the 31st March, 1845, levy 


the same upon divers 0: said slaves then in the actual possesgion of 


the hirers of said slaves, and that they have advertised the said slaves 
to be sold on the first Monday in May next, to satisfy said judgments 
and executions against Manly and wife; and these complainants 
further represent that said William D. Moseley and said other ad- 
ministrators de bonis non, have not since the administration by said 
Moseley committed any waste or devastavit of the effects of said 
estate, but that said William D. Moscley b ing in possession of said 
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estate, Was proceeding to administer the same according to law, and 
to pay the judgment of the 4th January, 1845, recovered against 
him, if the same should be affirmed. 

That unless the judgment creditors of Manly and wife, and the 
Marshal John G. Camp, Esq., are enjoined and restrained from 
proceedings so oppressive to said William D. Moseley and his said 
securities, and unless the said estate is protected in the hands of 
said William D. Moseley, administrator de bonis non, on the faith of 
which the judgment of the 4th January, 1845, was rendered, these 
complainants will be compelled in eflect to pay the debts of Manly 
and wife, for which they are in no wise bound ; will be left without 
any assets to pay the judgment of 4th January, 1845, and will be 
compelled without waste or devastavit, default, or mal-administra- 


tion on the*part of the administrators de bonis non, for whom alone 
they are sureties, to pay out of their individual means the said judg- 
ment of the 4th January, 1845, in case the same is affirmeds, All 
of which actings, doings and pretences, on the part of said judg- 
ment creditors, and said John G. Camp, are contraryt® equity and 
good conscience, and tend to the manifest wrong, injury, and op- 
pression of these complainanfs. In tender consideration whereof, 
and inasmuch as complainants are remediless in the premises, ex- 
cept in equity, where matters of this nature are properly cognizable 
and relievable. ‘lo the end, therefore, that the said Union Bank of 
Florida, Kidder M. Moore and John C. Montford, William Fisher, 
Pierpont Philips, Richard 'T. Birchett, Ann Davidson, Richard A. 
Saunders, Geo. B. Pease, Charles B. Bioren, Lot Porter, and 
Thomas R. McClintock, may, severally and respectively, under 
oath, full, true, direct, and perfect answer make, to all and singular 
the matters above set forth, and that as fully and particularly as if 
the same were here repeated, and they and every of them distinctly 
interrogated thereto; and that the said defendayts above named and 
each of them, their and each of their agents and deputies, be per- 
peiually enjoined, inhibited, and restrained from levying upon, sell- 
ing, retaining, taking away, or otherwise interfering with said slaves 
or cither of them, levied upon and advertised for sale, under and by 
virtue of said executions against said Manly and wife, as admin- 
istrator and administratrix of the estate of Samuel Parkhill, under 
the original administration. ‘That said defendants above named, 
and said John G. Camp, be decreed to re-deliver said slaves levied 
upon and advertised for sale to the several persons from whose ac- 
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thal possession they were taken, or to said William D. Moseley, or 
that such other and further relief be had in the premises, as to this 
Honorable Court shall seem meet and proper in the premises. May 
it please your honor, &c. 





ARCHER, 
° : Sol. for Complainants. 

William D. Moseley being sworn, saith, that the matters of fact 
contained in the foregoing bill, as far as they are stated from his 
own knowledge, are true, and as to those matters stated upon infor- 
mation derived from others, he believes to be true. 

W. D. MOSELEY. 

Sworn to and subscribed before me, this 4th April, A. D., 1845. 

SAM’L J. DOUGLAS, Judge. 

Let the bill be filed—the injunction is denied. 

8. J. DOUGLAS, Judge. 

i : admission of which in evidence the said defendant by his 
counsel objected, but the Court overruled the objection, and allowed 
the said bill f9’be read in evidence to the jury, to which decision of 
the Court the defendant by his counsel excepted. 

Also called Francis H. Flagg, who’being duly sworn, said he was 
present at the beginning of the sale alluded to; heard Mr. Ar- 
cher’s protest. Mr. Archer protested against it as being irregular 
or illegal, and besides that, the widow had not her dower. 

Cross examined, said, does not recollect that he said that while it 


“4 


was irregular or illegal, he used the terms, “besides that” the 
widow’s dower had not been assigned. He did not express any 
other particular cause of irregularity. Mr. Thompson in reply 
said, that the question of, or the right of dower in the widow had 
been decided, and the title was good. Did not go there for the pur- 
pose of bidding. 

Also called Justus R. Fortune, who being duly sworn, said, he 
Was present at the sale; heard either Judge Manly or Mr. Ar- 
cher make an objection to the sale—he does not know which.— 
Cannot say whether he went there to bid or not; he did in fact 
bid off one old negro man, but did not take possession of him ; 
gave him up to Gov. Call. 

Also called John Dafin, who being duly sworn, said he was 
present at the sale, and heard Mr. Archer get up and object to the 
sale and he thinks, but cannot certainly say, that the sale was ille- 
gal, as the widow had not her dower assigned her. Cross exam- 
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ined, thinks he heard the word illegal, and that the widow had not 
her dower. . 

Also called James T. Archer, who being duly sworn, said, wit- 
ness by a bill had made an application to the Court on the morning 
of the sale for dower for the widow. Did not press it, as the same 
point had been decided adversely, but wished it filed as notice.— 
Witness wrote a notice for Manley to make, but Manly hesitated, 
and then witness rose, (not on a cotton bale,) and in an excited and 
audible voice declared that the sale was illegal, and that the widow 
had a claim for dower, and all persons would purchase at their 





peril. Witness was much excited, and does not profess to state 
precisely what he did say. Mr. Thompson rose then, and equally 
excited, declared the sale legal, &c. Witness then went on to ex- 
plain his understanding as to the effect and illegality of the judg- 
ments at and ever since the time they were rendered, and he came 
to the sale with all those impressions on his mind, and but for the 
testimony of the defendant’s witnesses, this witness,would never 
have doubted that he gave utterance to those sentiments. 

Cross examined, admits he was excited and agitated when he 
made the statement. Since the filing the bill before mentioned, 
knows of no other action by plaintiff, Moseley, to stop the sale. 

Defendant then called Doctor John G. Gamble, Jr., who being 
duly sworn, said, was present when Mr. Archer got up, was near 
him. He said in terms that the widow had not released her dower, 
and persons were notified of the fact, and would purchase at their 
peril. Mr. Thompson arose, and said in reply, that the question 
had been settled against the claim of dower, and the title was good. 

Both parties here closed their evidence. 

And the cause having been tully argued by counsel on both sides, 
his Honor the Judge instructed the jury as follows, to wit : 

1. The judgment and execution under which the slaves were sold 
are wholly void, and gave no authority, and no right of property 
passed by the sale. 

2. That the judgment and execution being against administrators 
who had been removed from office, it is the same as if there had 
been no judgment nor execution. 

3. That defendant must be regarded as having purchased with 
knowledge of the title, is affected with notice of the illegality of the 
sale, and stands in the position of the Union Bank, the plaintiff, in 


the sale, and of the administrators who had been removed, getting 
29 
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their title, and no other. Unless the jury shall be satisfied that the 
administrators of Parkhill, at the time of the sale, wilfally, deliber- 
ately, and of their own free accord and consent, agreed to waive the 
objections to the sale, and to affirm its validity, and that purchases 
were mainly made on the faith of such conduct, action or admis- 
sion, and not relying on the legality of the sale, or if the jury are 
satisfied that Ponder would have purchased without reference to 
any statement or conduct of the administrators at the sale, then 
there is no bar to the recovery of plaintiffs. 

4. That if they are of opinion there was fraud on the part of the 
plaintiff, or a disposition to entrap, or mislead, or deceive pur- 
chasers in their action and conduct, they must find for defendant. 

5. Thatif they find that such advice and conduct proceeded from 
one administrator, and not from both, that this is not to be regarded 
as conclusive, but that the agtion of that administrator shall be 
ee which is most favorable to the estate. 

6. That if they are satisfied that this admission and conduct were 
the effect and result of the party’s convictions as to the obedience 
due to the decision of the Court after the applications made by the 











"party to arrest the judgment, and the sale by the officer, under the 


impression that the Court had rightly decided, that such action and 
such conduct will not estop the parties from asserting their rights and 
interests, on discovering that the Court was wrong, and the judg- 
ment and sale a nullity. That a defendant is bound to respect the 
decision of the constituted authorities, and this obedienee, and a 
conduct and action consistent therewith, is not to be taken as the 
free act of the party, to estop him from asserting the truth after- 
wards. , 

7. That if the jury are of opinion that the action and conduct of 
administrators proceeded from a desire not to obstruct or thwart the 
action of the Court, or from a disposition to prevent the injury that 
would arise ft@m ‘a sale of the negroes at a reduced price, in case 
the judgment and execution might turn out to be valid, and with no 
disposition to entrap purchasers, then that such action and conduct 
are not wilful, and do not estop plaintiff from recovery. 

8. That after the applications to the Court by Moseley to arrest 
the sale, and in opposition to the judgment and execution, it was 
not the duty of the administrator, Moseley, to give notice or protest 
at the sale, or to take any part—that, as to the judgment, execu- 
tion and sale, he must be considered as having been adjudicated 
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as no representative, or a discredited representative, and his action 
afterwards must be regarded as that of an individual, and not to 
affect the estate. 

And thereupon the said defendant prayed the Court to instruct 
the jury in his behalf as follows, to wit : 

I. That if the jury believe from the evidence that the slaves sued 
for went into the possession of the defendant, with the consent of the 
said plaintiffs, or either of them, express or implied, then that such 
bailment implies an agreement by defendant to re-deliver upon re- 
quest, and that no action can be maintained, except after demand 
and refusal by defendant to re-deliver. 

II. That there having been no evidence whatever of a demand on 
defendant before suit brought for the return of this property, the 
plaintiffs are not entitled to recover. 

lil. That the plaintiffs in this action being strangers to the judg- 
ments on which the executions in evidence issued, and under which 
the sale by the marshal was made, are not allowed 1 this action as 
against this defendant, a purchaser at such sale, to set up that such 
judgment was and is void, nor to impeach the same collaterally. 

IV. That to support the title of a purchaser at marshal’s sale as 
against the defendants in execution, it is enough that he shows a 
judgment of a court of competent jurisdiction, and that a sale was 
made by virtue of an execution of the kind the statute prescribes ; 
and to support the title of such purchaser as against the plaintiffs in 
this action, or strangers to that judgment, upon the allegation of 
title in such plaintiffs, then that a sale of the property by such mar- 
shal, in the presence of such alleged owners, without objection on 
their part, estops the plaintiffs from impeaching the transaction on 
the ground of their better title. 

V. That, if the jury believe from the evidence that William D. 
Moseley, administrator de bonis non of Sam. Parkhill, deceased, one 
of the plantiffs, had sole possession of the negroegin controversy 
before the time when defendant became possessed of them, then that 
even if the slaves had been wrongfully taken by defendant out of his 
possession, the said Moseley could bring an action alone and in his 
individual name for the slaves, and that the said Moseley cannot de- 
feat any defence of defendant against him alone, and in his individ- 
ual capacity by joining his co-administrators and suing jointly as ad- 
ministrators. 

VI. That if the jury believe from the evidence that the negroes 
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in controversy were offered at public sale in May, 1845, and that on 
that occasion the said plaintiffs, or either of them, knowing their ti- 
tle, stood by and did not forbid the sale, and that defendant there- 
upon purchased the negroes under the supposition that the title was 
good, then that the party so standing by and being silent will be 
bound by the sale, and is éstopped from asserting the title in himself. 

Vil. That if the jury believe from the evidence that plaintiffs or 
either of them stood by and saw the property now sued for, sold to 
the deféndant at public sale, as the property of another under an er- 
roneous opinion of title, without making known their title, then that 
plaintiffs will not be permitted afterwards to exercise their legal 
rights against such defendant. 

VIII. That if the jury believe from the evidence that the plain- 
tiffs or either of them have made admissions and declarations which 
are clearly inconsistent with the claims they now propose to set up 
—that the defendant acted on the admissions and declarations so 
made, and that defendant will be injured by allowing the truth of 
such admissions and declarations to be disproved, then that the plain- 
tiffs are estopped from setting up an adverse title. 

IX. That if the jury believe from the evidence that William D. 
Moseley, administrator de bonis non, of Samuel Parkhill, one of the 
plaintiffs in this action did heretofore and before the said sale shown 
in evidence, send one of the slaves in controversy to the defendant, 
making known to him that said slave was about to be sold recom- 
mending him to purchase such slave at the time and place where 
the sale afterwards took place, that he Moseley would buy the slave 
but for lack of means, that by reason of such recommendations and 
suggestions Ponder attended the sale, that at such sale upon sugges- 
tion made about the title, Moseley said there would be no difficulty, 
that at said sale Moseley was present giving a sanction to the sale, 
aiding in its execution, encouraging bidders, both by declaring val- 
ues and qualities, of slaves, as also by bidding for slaves himself, 
and that defendant purchased the slaves he bid off on the faith of 
such acts, understanding that he was getting a good and valid title 
to the slaves, then the said Moseley is estopped from setting up tittle 
in himself against said defendant and plaintiffs cannot recover. 

X. That the relations which exist between the Union Bank of 
Florida and the estate of Parkhill have nothing to do with this suit, 
nor are the bond holders parties to this action, nor do these things 
enter into the decisions of the issues in this case. 
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XI. That if the jury believe from the evidence that before and at 
the time of the sale shown of the slaves in controversy, said Mose- 
ley the plaintiff well knew said sale was to be made under an exe- 
cution which is now shown to have had no power to touch the prop- 
erty in question, and that yet notwithstanding Moseley allowed the 
sale to proceed without claiming the property as his own as admin- 
istrator de bonis non, but declared the title proposed to be sold by 
the Marshal good, and that there would be no difficulty, then that 
such eonduct of said Moseley as administrator de bonis non, was and 
is, as against the defendant a purchaser at said sale an adoption by 
Moseley administrator de bonis non, of that sale as his own, and .es- 
tops him from setting up that no title passed by said sale. That 
such alienation is equal in effect-to an original conveyance. 

XII. That if the jury believe from the evidence that Moseley, 
one of the plaintifis, bid for property sold at sale by the Marshal, 
then that such act was an encouragement to all persons present to 
bid at said sale, and precludes him from denying its legality. 

XIII. That if the jury believe from the evidence that the decla- 
rations.of Moseley, administrator de bonis non of Samuel Parkhill, 
on the day of the sale were made to the bystanders after the man- 
ner of one having authority and control. and directing the sale, then the 
jury have a right to consider the said sale as made by him in his 
character of administrator de bonis non, and that a good title passed 
to the purchaser which he cannot gainsay or resist. 

XIV. That even if the plaintiffs and defendant are equally inno- 
cent, then that the rule is, that if one of two innocent parties is to 
suffer, he is to suffer whose first action and conduct causes the mis- 
chief, and that the purchasers at this sale are not to lose their money 
and their slaves, if the loss would fall upon them, either by the cul- 
pable negligence of Moseley or by his omission to assert an adver- 
sary title at a time when he knew the same. 

All which said instructions the said Court refused to give to the 
jury, but in reference to the tenth prayer for instruction, instructed 
and charged the jury :— 

That the property in question could not be sold under execution 
by the Union Bank of Florida, except as a Trustee for the Bond- 
holder, and that Ponder is not a purchaser without notice: That 
until the expiration of the time limited in the mortgage, the 
Bank cannot sell the slaves under a judgment at law for a debt of 
‘ts own. 
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To all which said several rulings, decisions and judginents of the 
said Court during the trial of this cause, to the instructions given 
to the jury and to the refusal of the said Court to instruct the jury 
as prayed by defendant, the said defendant excepts, and forasmuch 
asthe said matters excepted to do not appear upon the records of said 
Court, tenders this his bill of exceptions, and prays that the same 
may be signed, sealed, and made a part of the record. 


S 
Hagner, for Appellant : 


Ist. What musta purchaser at sale of Marshal show to protect 
his title ? 

Ist. As against defendant in execution. 

It is enough that he shows a judgment of aCourt of competent 
jurisdiction, and that a sale was made by virtue of an execution of 
the kind the statute prescribes. 

1 Blackford’s Rep. 210. 1 Hill’s 8. C. Rep. 239. 3 Scammon, 
110. 4 Scammon, 370. 3 Wash. C. C. Rep. 546. 1 Overton, 
235. 3Cranch,3)9. 1 Monroe’s Rep., 94, 6 Har. & John., 182. 
11 Gill & John., 217. 2 Bibb’s Rep. 202. 2 Bibb’s Rep. 518. 
6 Gill & John., 298. 8 Missouri, 257. ‘Though reversal of the 
judgment the defendant shall not have restitution of the goods. 

5 Coke, 9)—42 Eliz. 8 Coke 94. Cro. Eliz. 278. Cro. Jac., 
246. 2M. &S., 425. 

But the value of them for which they sold. 

The aforementioned cases, and 2 Saunders 101. 1 Taunton, 359. 
6 Cowen, 297. 1 Washington Rep., 116. 2 Munford, 272, and 
4. 3Bacon’s Abridyement, Title Error, p. 390. 6 Peters, S. C. 
Rep. 8. 10 Peter’sS. C. Rep., 475. 1 Harris & John., 405. 

2d. As against a stranger, who claims title, we insist that a sale 
of the property by such Marshal, in the presence of such alleged own- 
ers, without objection on their part, estops them from impeaching the 
transaction, on the ground of better title. 

As to estoppels and laws of the same :— 

Co. Littleton, 352 a. 

Regarded with favor by Courts at this day :— 

2 Smith’s Lead. Cases, 459, 460, 467. 3 Hill’s N. Y. Rep., 
220. 

And this favor is extended to them on principle, and as a rule of 


policy. 
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Same authority last cited, 219, Cowen, J. 2Starkie on Evidence, 
p- 28. 1 McLean Rep. 183, 388, 390. 1 Story’s Equity Juris- 
prudence, 387—uote 4. 5 Ham. Ohio Rep., 124. 

Acts of estoppel. 1st. Standing by and giving a sort of sanction 
to the sale. 

6 Adol. & Ellis, 474. 

In that case, Lord Denham uses this language : 

“ But the rule of law is clear, that, when one by his words or con- 
duct, wilfully causes another to believe the existence of a certain 
state of things, and induces him to act on that belief, so as to al- 
ter his own previous position, the former is concluded frém aver- 
ring against the latter a different state of things as existing at the 
same time; and the plaintiff inthis case might have parted with 
his interest in the property, by verbal gift or sale, without any of 
the formalities, which throw technical obstacles in the way of le- 
gal evidence. And we think his conduct in standing by and giv- 
ing a kind of sanction to the proceedings under the execution, was 
a fact of such a nature, that the opinion of the jury, &c., ought to 
have been taken, whether he had not, in point of fact, ceased to be 
the owner.” : *' 

And the same Judge, in the case of Gregg vs. Wells, 10 Adolph. pat 
& Ellis, 90, says: 

“Picard vs. Sears was in my mind at the time of the trial, and 
the principle of that case may be stated even more broadly, than it 
is there laid down. A party who negligently or culpably stands by, 
and allows another to contract, on the faith and understanding of a 
fact which he can contradict, cannot afterwards dispute that fact, 
in the action against a person whom he has himself assisted in de- 
ceiving.” 

Tothe same effect are the following cases: 

2 Devereux’s Rep., 179. 9 Cowen, 275. 19 Wendell, 563.— 
1 Fonblanque’s Equity, ch. 3, sec. 9, p. 163. 

2d. They were.silent when they ought to have spoken, and will 
‘not be allowed to speak now. 

Robert’s on Frauds, p. 130. 2 Vernon’s Rep., 151. 1 Story’s 
Equity Jurisprudence, sec. 385, p. 387. 2 Vernon, 370. 16 Maine, 
146. 10 Adol. & Ellis, 487. 21 Maine, 137. 7 Watts, 163.— 
5 Call Rep., 463. 

3d. The active agency and participation in the sale by the plain- 
tiffs in this action : 
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® 6 Adol. & Ellis, 475 _ 9 Barn. & Cress., 577. .3 Barn. & Adolph., 
3198 10 Adolph. & Ellis, 90. 1 Barn. & Adol.; p. 142. 9 Cow- 
en, 275., 4 Metcalf, 381. 21 Maine, 130. 2 Murphey’s Rep., 6. 
3 Hill’s Rep., 215. 
In same case, Bronson, J., dissenting upon his view of the facts, 
declares the law of estoppel by admissions. 
*- 1st. The admissions must be clearly inconsistent with the evi- 
dence proposed, or title to be set up. 
2d. That the other party acted on that admission. 
8d. Injury, if allowed now to disprove. And the judge lays 
down as the sum and substance of the whole—*“ The facts and ad- 
missions operate against him in the nature of estoppel, when in 


aw: 
7 LF 


good conscience and honest dealing, he ought not to be permitted to 
gainsay them.” 

We are content with this exposition of the law. 

On the same head :— 

7H. & J.,337. 1H. & McH., 146. 8 Yerger, 388. 4 Mun- 
for’, 129. 4 Paige, C. Reps, 94. 


‘Under 3d head, of active agency and péafticipation in my brief 


advert to record and facts. 

It is shown—Ist. That the plaintifis were not only not for- 
bidding. the sale, but taking the active charge, management, and con- 
trol. 

2d. When bidding was chilled by theeffect of Archer’s announce- 
ment, Moseley said “ bid—1 don’t want the negroes sacrifised —I 
gm will be glad when they are off my hands.” After this, says the 
witness, the negroes sold better. 

3d. The statement by Moseley to the parties, on their objections 
to title, by assurance “that all was well,’ was of itself an open 
declaration of the strongest kind—an admission calculated to re- 
move any impression, if such had before existed, that the sale would 
be disputed. 

4th. Manly’s act in encouraging the sale, by having Bloxham 
act as a bye-bidder, isa gross fraud, if this sale can now be set 
aside. 

5th. The.deelarations by Moseley that the title was good, encour- 
‘aging bidders, addressed to the bystanders, was calculated to have 
effect, and is proved to have had distinct effect, on the general sales; 
and beeause every defendant is entitled to the benefit of such decla- 
ration, according to the rule laid down by Lord Denman. If, in- 
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—— 
dead, the mere standing by and giving a sortof sanction by that act 
alone to the proceedings, is declared by Lord Denman to be an act 
of such a nature, from which the jury can infer that the plaintiffs 
had ceased to be owners—how much more potent is Moseley’s bid. 
ding for the property ?—does it not utterly repel the idea of then 
existing title in himself? The bystanders were entitled to put faith 
in his conduct—and doing so, men were deceived and induced to# 
alter their previous position, to part with their money, and instead 
become owners of these negroes—and now great mischief and in- 
justice would be caused, by permitting the plaintiffs to withdraw 








from the positions they then assumed. 

6th. These slaves were knocked off to the purchasers, in the 
presence of Moseley and Manly, before they had paid their money. 
Had they spoken out then, and claimed title, these defendants might 
have refused to complete the purchase. They were silent when 
they ought to have spoken, they will not be allowed to speak now. 
But they were cognizant of the transaction, and did nothing to pre- 





vent it. 

Ij. Are the plaintiffsiin this action strangers, or were they parties 
or privies to the former judgment of the Bank ? 

The plaintiffs, however, would fain anticipate such an inquiry, 
and insist that that judgmentgwas and is absolutely void. Now, was 
that judgment void, and a mere nullity ? 

First, It was the judgment of a Court of competent jurisdiction— 
the parties sued were yet before the Court—the subject-matter was 
also within the jurisdiction—the parties plead in bar of the ac- 





tion. 

5 Cranch, 185. 6 Peters, 16-17. 3 Cranch, 306. 2 Peters, 
163. 10 Wheaton, 192. 10 Peters, 468. 

Second. ‘The judgment was reversed main/y because two pleas re- 
a4 mained open, undecided. The Supreme Court plainly regarded 
the judgment as erroneous merely. 

1 Florida Reports, 110, and this was the correct view. Viner’s 
Abridgement, (Judgment G. A.,) contains the following strong case : 

If precipe quod reddat is brought against my father, who dies#i 
pending the suit, and I enteras heir, and after judgment: is giveh 
against my Father, and the Demandant enters, I shall not have as- 
size, for the judgment against a dead person is not void, but error, 
quod nota. 

Thus, then, if the old administrators had been “ actually,” instead 

30 
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- of “civiliter’ mortui, their death would only have rendered the 
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judgment erroneous, or voidable, and not void. 

If not a void judgment, but conclusive until reversed, on parties 
and privies, then the question recurs, are these plaintifls sTRANGERS 


TO THAT JUDGMENT ? 
Manly et ux. were parties to the suit—duly served with process as 


* administrators. They plead in bar amongst other pleas, their dis- 


charge—it is replied to, and on demurrer to rejoinder, judgment was 
given for plaintiff. 

When plea pleaded, Man/y and wife were administrators de bonis 
non. ‘This was shown in the pleadings, and is as well as if in 
proof. Judgment against them, therefore, was good, until reversed. 
i Levintz, 261. 2 Levintz, 190. 1 Lord Ray., 63. Comberback, 
220. Lord Raymond, 265. 

Two of these plaintiffs then were parties—the third privy in 
estate. 1 Flor. Rep., 110. Cro. Car., 167. 8 Cowen Rep., 343. 

The property seized and sold was the property of the estate. 

III. But be the judgment in favor of the Bank void, an utter nu!- 
lity, to which these plaintiffs were neither parties nor privies, how 
do they stand in relation to the judgments and executions against 
Manly and wife, administrators of Parkhill, deceased ? 


These judgments are unreversed and are irreversable—and being so 


cannot.bedeclared a nullity by any authority of law. 10 Peters, 473 

The gales were made under these executions and judgments as 
well as that of the Union Bank. 

We have thus established, we believe, that the purchasers at 
these sales show enough to bar a recovery ; they show valid judg- 
ments of a Court of competent jurisdiction, and that sales were mad~ 
by virtue of executions of the kind the statute prescribes. 

{f, on'the other hand, these plaintiffs are regarded as strangers. 
whose property was sold on that occasion, they are estopped from: 
impeaching the sale on the ground of better title. 

IV. As to specific errors assigned. 

1. The introduction of revocation of letters. 

2. The introduction of mortgages of Union Bank. 
~ 3. The introduction of Bill in Chancery against no party, prav- 
ing process against no one. 

These were all “res inter alios acta,”—the Bil! in Chancery is 
relied on by the Judge in his 6th charge. The instructions of the 
Judge are erroneous. In argument we wil! advert to them. 
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“The instructions prayed by def endunt below should have been given. 

The 1st and 2d instructions asked require reference to authorities. 
We are satisfied they can be upheld. The counts here are two.— 
One on special bailment—the other on supposed finding. The. se- 
cond count can only be sustained upon proof of possession obtained 
wrongfully without pretence of bailment. 4 Bos. and Puller. 145. 

In the case at bar, the possession was with the consent of the 
plaintiffs, either express or implied. The proof, then; being o# 
bailment, recovery must be on first count, or not at all. 4 Bos. & 
Pul., 351. Buller’s N. P., p. 139. 1 Chitty’s Plead., 141. 
actions of detinue, the detainer is the gist of the action, and 


~ 


fi 
upon general prinviples, where there is no certain debt or obligation 
due, but a mere collateral engagement or duty, the plaintiff must 
lay a foundation for his action in a special demand. 1 Saunders. 
$2 n. 6 Comyn’s Digest, Tit. Plead., c. 69, 73, pp. 84 & 85. 5 
Term Rep., 409. Buller’s N. P., 151. 1 Chitty’s Piead., 362-3 
Lowes on Assumpsit, pages 232, 236, 238, 241. 

In the case of Bemers vs. Howard’s Ex’rs, Taylor’s Rep., 149. 
(1 Iredell’s Dig., 146,) it is said, “ on a promise to deliver goods, : 
demand before action is indispensably necessary.”’ 5 Hiil, 37. 

Also p. 113 to same point. Story on Bailment, p. 82, see. 107. 
We cite also—24 Wendell, 203. 6 B. & C., 464. 

The plaintiff must have a right to the immediate possession «i 
the thing detained—if returnable on demand, he has no sueb righi 
until demand refused. Archbold N. P., 287, 290, 292,295. « 
Tucker’s Comm:n., p. 81. 2 Mumford’s Rep., 122. 2 Stephen. 
N. P., p. 1313. 2 Selwyn’s N. P., 543. 

The 3d and 4th instructions have ucen alrcady presented in ar- 
gunicnt. 

On the 5th we recur to evidence of sole possession of Moseley 
ihe record, the inventories and appraisement, and the bill of corm. 
plaint of Moseley. 

A full right of action was in Moseley alone, (1 Williams o 
{x’rs 653, note c. and authorities,) and we insist he cannot defea: 
any defence by joining co-plaintifis in this suit. 

See this attempted in 5th instruction of judge, and his refusal to 
grant all those instructions looking to Moseley’s sole action. 

VI, VII, and VILL require no fart’, » illustration . 

Under 9th instruction arises a view of the case we think perfec 
ly fatal to recovery of plaintiffs. 
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Was there not a valid sale of the negroes made by W ilies D. 
Moseley, administrator de bonis non? He had full power over the 
estate. 1 Monroe, 96. Ram. on Assets, 608, N. E., and authori- 
ties. 4 D. & E., 632. 2 Vesey, 267. 1 Atkyn’s, 463. 2 Bing- 
ham, 177. 1 Will. on Ex’rs, (670, N. E.) 1 Lomax on Ex’rs 
344. 1 McCord’s Rep. 492. 1 Wendell’s Rep., 583. 

Only exception is where there is collusion between the purchasag, 
or mortgagee, and the personal representative. 

2 Williams on Ex’rs 672, (N. E..) co-executors regarded as one 
person. 2 Williams Executors, 683, (N. E.) 

Antiquated distinction between administrators and executors, in 
respect of their full authority, done away. 1 Wendell’s Rep., 
583. 

The 11th and 12th instructions present same points of view with 
that last considered. 

The 10th would seem a self evident proposition, yet the very 
converse has been assumed by the Court below. 

The 14th instruction was properly applicable, and ought to have 
been given. Had it alone been given, plaintiffs never could, as 
they never ought, to have recovered. 

Archer, for Appellee : 


> 


The fntréduction of the record, containing the order of dismissal 
of Mrs.” Manly as administratrix, was pertinent to the issues, be- 
cause it contained evidence to show that the judgment subsequent 
to the revocation was void, and that the sale was consequently also 
void. 

The mortgages executed by Parkhill to the Union Bank, when 
he became a stockholder, to secure his subscription, were also 
properly received in evidence, as they embraced the slaves in ques- 
tion, and were of record in Leon. So long as these mortgages were 
outstanding, the property was not subject to sale under execution at 
law. 

The bill praying an injunction on behalf of Moseley and his se- 
curities, was properly received in explanation of Moseley’s con- 
duct at the sale. It showed that he had exhausted his remedies be- 
fore the Superior Court, before the supposed acquiescence was 
given—and that he did not, except.as a necessity, yield his claims 
to the property. 
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The 1st and 2d instructions given by the Court were correct, as 
upon ile facts exhibited by the record the judgment and execution 
were void, and as a consequence, no title passed to the purchaser. 
Griffith vs. Fraser. 3 Pet. Cond. S. C. Rep. 1. 

The other instructions mostly depend upon the doctrine of estop- 
pel in pais. The rule governing estoppels of this character, as 
given by Lord Denman, and adopted by our Supreme Court, in 
Cotten vs. Williams, 1 Fla. Rep., 54, is this :—* Where one by his 
words or conduct wilfuily causes another to believe in the existence 
of a certain state of things, and induces him to act on that belief, 
so as to alter his own previous position, the former is concluded 
from averring against the latter a different state of things as exist- 
ing at the same time.” The following requisites, therefore, are 
necessary to constitute an estoppel of this character: 1. The sub- 
ject-matter of the belief induced must be a state of things—facts, 
and not opinions.——Polk’s lessee vs. Robertson, 1 Tenn., 463. Craig 
rs. Baker, Ilardin Rep., 281. 

2. The pariy to be estopped must not only cause the other to 
believe in a state of facts, but he must wi/fud/y do it. That is to 
say, he himself must not be deccived—there must be imposition— 
Moore vs. Hitchcock, 4 Wend., 292. Ibid., 480. 5 Pick., 452. 2 
Conn., 467. 10 Alab., 278, citing 2 Baily, 531. 

3. The party claiming the estoppel must have acted @pon the 
statements of the other party, and altered his position. alle: must 
not be informed of the facts from any source—he must have been 
deceived, and must have acted upon the deception differently from 
the action he would have taken had he not been deceived. 

4. The party to be estopped must be seeking to establish a dif- 
ferent state of facts as existing at the same time. That is to say, 
he must be seeking to contradict himself as to facts, which the law 
will not permit him to do. [le must be seeking to recover upon his 
own falsity. 

It requires a combination of all these requisites to make up an 
estoppel of this kind—and if the facts of this case show a failure 
of either, the appellees are not estopped. <A reference to the facts 
without any comment on them, will be sufficient to convince us that 
not one of these requisites can exist in this case. 

The instructions given by the Court, when tested by these prin- 
ciples, will be found scarcely to give the appellees the full benefit 
of the docirine of estoppel, as applicable to the facts of this case. 
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As to the Ist and 2d instructions refused, there was a wrot ieful 
and tortious taking of these slaves by the offieer—and where this 
is the case, no previous demand is necessary to maintain detinue. 

As to the 3d and 4th instructions refused, the Court did not err, 
if we are correct in the position that the judgment is void, by reason 
of being rendered after the dismissal of Mrs. Manly, and while her 
successors in office represented the intestate. See Griffith vs. Fra- 
ser, above cited. Taylor rs. Savage, 17 Peters, 224. 1 Fla. Rep.. 
130. 

Whe execution commanded the officer to make the sum recovered 
of the goods and chattels, &c., of S. Parkhill, in the hands of the 
original administratrix. This writ was executed by a levy on the 
goods, &c., of S. Parkhill, in the hands of the administrators de 
honis non. If this-can be legally done, as a consequence the secu- 
rities of the last administrat:rs would be liable to the devastariis of 
the first—this “ never could be right.”” 2 Call, 41, 56. 


Brockenbrough, for same: 


Asito sales under void judgment and execution, see case cited by 
Mr. Hagner. A rmstrong vs. Jackson, 1 Blackford, 211. 

A judgment must be produced. Den. rs. Wright, ct al., 1 Pe- 
ters C, L., 6 67. Campbell et al. vs. Browne and wife, 6 Howard, 
‘Ventris et al., vs. Smith, 10 Peters, 173-4-5-6. 
purchasers for valuable consideration without notice, 
acquire notitle when the party selling has no right to sell. And 
this may be cither by revocation of letters, or non-compliance with 





statute. 

No one but executor or administrator can sell. Hence if he who 
is not executor or administrator sells, it is non-compliance with stat- 
ute. So revocation is in fact a non-compliance with statute. See 
Thomp. Dig., 202, sec. 2, as to sales, &c. Denning rs. Corwin, 11 

Wend., 652. Hollingsworth vs. Barbour, et al., 4 Peters, 470. 

Record must shew jurisdiction of the party by notice or pudblicu- 
tion, where publication is lawful. Also 3 J.J. Marshal, 105. 1 
Florida, 127. 

But here the execution was invalid on its face. Woodcock rs. 
Benncit, 1 Cowen, 739. 

The levy was bad, because it did not follow the execution. Mose- 
ley’s appoiitment and inventories shewed the property not in hands 
of Manly and wife as administrators. 
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Bad because levied on property morigaged, and mortgages recor- 


ded. Bad because the property is mortgaged, and mortgages are a se- 
curity for ultimate payment of Territorial bonds. . Bad because the 
property by the charter, is to remain in possession of mortgagor 
until forfeiture, and the charteris notice. Itisa isons act. 
As tothe question of estoppel in pais, Lord Denman’s Rule, 6 A 
& E., 475, in Pickard rs. Sears, adopted by this cas in Cotten vs 
Williome, 1 Florida, 54, is in these words: “The rule of law is 
', that, where one, by his words or conduct, wilfully causes an- 
ere to believe in the existence of a certain state of things, and ind@@es 
him to act on that belief so as to alter Lis own previous position, the 
former is congluded from averring against the latter, a different state 
of things as existing at the same time.” 
In Gregg vs. Wells, 10 Adolph. & Ellis, 90, [87 Eng. C. Law, ] 
Lord Denman says that rule may be laid down more broadly, 
ears + A party who negligently or culpably stands by and allows 
other to contract on the faith and understanding of a fact which 
‘can contradict, cannot afterwards dispute that fact in the action 
gainst the person whom he has himse/f assisted in deceiving. The 
ofence here is in substance cod/usion between Denham and the plain- 
1st. In examining this rule the first question is this, can ‘ one’ es- 
‘op a whole ‘ party’ by his words or conduct in which they do no 
rticipate—can one est age several ? 
2d. Can a man, acting in his own right, estop himself aeting in 
ther right, or vice versa. must not both acts or pieces of conduct 
> in the same riglit or capacity. 
3d. If he can estop several—and if by his individual acts he ean 
estop himself in aufer droit. Still can he by himself estop by his 
individual contract, the acts of himself and others in auter droit. 


Fraud, imposition, deception, are the ground works of all estoppels 


} 
If one man can estop several, a fraud may be worked by the doc- 
irine upon innocent parties for the benefit of a stranger or purcha- 
ser, a volunteer, which would be wholly inadmissible ; caveat emptor 
should apply. The fraud is more palpable, ard the law against the 
stranger more palpable w hen he len: nes there are several in interest, 
and : only sets up the words or conduct of one. 

Fraud is the essence of estoppel in pais, and where it would work 
fraud it is never permitted. 2 Smith’s i Radon Cases, Am. ed., 467. 
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To make the idesiasionn of one, even receivable against several 
there must-be not a mere’ community of interest, but a joint interest. 
1 Greenleaf Ev., 209, see. 176, and cases cited. And the first 
case cited, shows executors interest to be a community and not joint. 
For admissions (says he) of one executor cannot be received to take 
a case out of the statute of limitations against his co-executor, citing 
Tullock rs. Dunn, R. & M., 416, and Hammon vs. Huntley, 


Cowen, 495, in which case an acknowledgement in writing by 2 of 


3 executors was held inadmissible, because it might involve the oth- 
erin a devastavil. 

So the admission of receipt of money by one trustee will not bind 
the rest. Davies rs. Ridge and others, 3 E’spinasse, 401-2. Lord 
Eldon puts it on the ground that they are /rustees and says if in- 
dividually liable, they would be bound. 

So in Doe vs. Brown, 4 Cowen, 492. The admission of one 
tenant in common in the same suit, is not admissible against his 
co-tenants and co-plaintiffs. The Court says: “But it would seem 
an unjust rule which would suffer one tenant in common, to admit 
away the rights of others. As far as | have been able to discover 
an admission by a party to the record is evidence against him who 
makes it, and where there are partners against them also, but not 
against others who happen to be joined as parties to the suit. ‘The 
which speak of the admission as proper evidence, will be found 

Beference to a sole plaintiff or defendant.” Such an admis- 





sion was not beld in that case ground enough to admit, “ second- 


ary evidence of contents of a will.” 

2. As to parties acting in auter droit ; the very examples cited 
under first head to show that one cannot estop severad, are still stron - 
ger to show that he cannot do so in auter droit. The case in Espi- 
nasse of co-trustees is put on that sole ground. And in the execu- 
tors case in R. and M., and Hammon rs. Huntley in Cowen, it is put 
on the ground of their being executors, and that one might force 
others to be guilty of a devastavit—that is, might be made by the 
rule, to be guilty of fraud on the others. But see further, 1 Green- 
leaf, 211 and 179. “ Admissions of a guardian or executor or admin- 
istrator before completely clothed with the trust, or of a porchien 
amy, before comntencement of suit, cannot be received either against 
ward or infant in the one case, or against himself as the representa- 
tive of heirs, devisees and creditors in the other, though it may bind 
the person himself, when he is afterwardsa party suo jure in another 
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action.”” Why? Clearly because the admission cannot be qua ex- 
ecutor, &c. Cannot be in auter droit—and so if made as‘an individ- 
ual after investiture with those powers, it could not bind him, and 
a fortiori not bind others in auter droit, for the same reason ; and ubé 
eadem ratio est ibiidemlex. See also 4 Perry and Davidson Rep. 1 
to 9, Fox vs. Waters. Admissions by one co-executor not made qua 
executor not binding on his co-executor. 2. Executors interests 
not joint. 3. Opinion or admission of a matter of daw as the legal 
etfect of a deed, could not bind a co-executor even in a case where 
it might in a matterof assets. (In our case it was a supposed judg- 
ment instead of a deed.) 

3. If I have sustained either of the two first propositions in the 
negative, then a negative must follow upon this. But having es- 
tablished both—that one cannot estop several, unless their interest 
is entirely joint (as partners) and that one acting in his own right 
cannot estop himself in auter droit (especially against one knowing 
the capacities in which he acts,) it follows a fortiori that one acting 
individually cannot estop several in auter droit. If anybody was 
deceived, it was by him as an individual, for which he must have 
an action for deceit if he can show fraud and damages sustained 
by it. 

A party acting bona fide may bind estates, &c. But can an ex- 
ecutor impress his fraud upon the property of the estate? “He may 
bind himself by fraudulent representations, but can he thereby cre- 
ate a devastavit and affect his sureties, his co-executors, the widow, 
distributees and creditors? His sureties cannot be affected by his 
mis-pleading though matter of record. Thomp. Dig. 211, 8. 4 and 
S. 5. He is charged as of his own estate, with a devastavit, if he 
cannot prove that he lias duly administered according to law, if assets 
have come to his hands. 

And see Thomp Dig. 358,S. 6. When a sale is made of lands 
or slaves by execution, a deed or bill of sale shall be made, and if 
more money is made than the execution demands, it shall be paid to 
the defendant without delay. 

The defendants in execution not being the administrators in this 
case,the property would be given away. 

Suppose then Moseley had designed and perpetrated a fraud on 
Ponder, that fraud would be his own act. He cannot commit fraud 
gua administrator. He cannot give opinions on titles gua adminis- 


trator. His powers are only to administer according tolaw. These 
31 
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do noi extend to letting property go to purchasers at a void sale, on 
a judgment vs. nobody, by giving an opinion that the title was good, 
or “that there would, he thought, be no difficulty.” The most ra- 
tional supposition is that he was himself deceived, as well he might 
be, by the perseverance of the Court—the zeal of the Marshal—the 
energy of the executioners—the eminent authority and positiveness 
of all counsel except bis own, and the greedy avidit? of purchasers 
—and the universal opinion of the crowd, (as Ponder testifies). 

If I have laid dewn the law correctly—parties could not be de- 
ceived, because they were bound to know that law, and th  ~ had no 
right to act upon any such declarations. They would be esiopped 
by the law from saying they acted upon such declarations, for they 
would be bound to know that they could have no effect. Coles, &c., 
Execntors vs. Bank of England, 37 Eng. C. L., 1384. An execu- 
tor who had committed forgery not estopped by that, but by gross 
negligence of testator. And in Davis rs. Bank of England, mis- 
prison of Felony in concealing forgery by which his own stock was 
sold, did not estop him from recovering the stock. 9 Eng. C. L., 
452. See 1 Stra., 20. 

But to return to Lord JYenman’s rules, the 2d question under them. 
* By his words or conduct wi/fu/ly causes another to belicve ina 
certain state of things, and induces him to act on, that belief.’ Or 
inG ws. Wells. “Who negligently or culpably stands by and 
allowsamother to contract on the faith and understanding of a fact 
which he can contradict.” 

The gist of this is plainly, deceit, fraud. It must be wilfully or 
negligently or culpably, and it must be in a fact, and the party must 
not act on his own independent knowledge. He must be induced 
to believe the fact. He must not believe it before cr be induced by 
others to believe it. It must be a case where his contradiction of the 
fact, would at once induce the party not to act. 

A promise, an agreement, a covenant, (though that might in some 
cases to avoid circuity estop the party by deed,) will not estop the 
party in pais. 

1. The party must believe the fact and act upon it ; upon this 
ground rests: The Pres. Con. of Salem vs. Will., 9 Wend., 148. 

The party must act on the belief, Wallace vs. Truesdale, 6 Pick., 
457. <A party averred property to be that of a 3d person, to pre- 
venta sale, but the sale went on. He was not estopped from suing 
for it. Welland Canal Co. vs. Hathaway, 8 Wendall, 486. 
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2. When the party. stating the fact is himself mistaken, then 
there is no fraud,—the “ wilful’ ’— culpable’ "and * negligent” are 
wanting, he is not estopped. ‘Thus in Nichols vs. Arnold, § Pick., 
174, a party was not estopped by declaring he was not a creditor of 
an insolvent firm, and declining to become a party to their deed of 
assigninent, under the supposition that a sale made to them in his 
behalf by auctioneers, had been guarantied when in fact it had not. 
On the same ground that the parties have participated in a conmon 
mistake. A party was not estopped from elaiming from his co- 
surety his half of money recovered from the principal, though he 
had testified as 2 witness in behalf of his co-surety vs. the principal, 
and thus enabled him to .. cover the whole debt ashis own. Doolit- 
tle rs. Dwight and another, Administrators. 2 Metcalf, 566. 

It must be the enunciation of fact and not of opinion of law. 
Thus in Kitaberly vs. Ely, 6 Pick., 451. Even accepting a divi- 
dend under a void insolvent law of Mass. did not preclude the 
party from recovering all the remainder of his debt ‘1 New York, 
though the insolvent law purported to give absolute discharge.— 
See opinion of Lord Denman himself in Fox rs. Waters, 4 Perry, 
2 Davidsons, 7, cited. 

Polk’s lessee, vs. Robertson, 1 Term, 463. So opinion as to the 
legal effect of a contract (here it isa judgment.) Bost. Hat Man. 
Co. vs. Massenger, 2 Pick., 223. “ But the testimony was immate- 
rial ; since the confession of a party as to the legal cffeet ‘of -his 
contract cannot bind him, it surely ought not to bind others, who may 
be joined with him.” 

So Craig vs. Baker, Harden’s Reps., 281-3-4-9. A party wa 
consulted as to a title, and pronounced it “as good as any on the 
north side of Licking,’ yet was not ars from setting up his own 

which was better, after the party consulting him had bought under 
that opinion. 

So admissions under a mis-apprehension of his eee rights do net 
estop. More vs. Hitcheco¢k, 4 Wendall, 292, 29 

The party must contract on the feith and under ciate af tie ; 
—he must be induced to act on that belief. P ndet does not pre- 
tend to this. [He does not say it, when he might have said it, and 
it was his interest to say so, if true. He does not say he acted on 
Moseley’s advice or in consequence of his declarations. But says 
“it was supposed that the judgment was legal and had a right to seil 
the property.’ 
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The general opinion was that all difficulty about the property had 
been donegaway. 

It is clear from this and the bill of sale he took, whose title he 
thought he was buying (Camps) not Moseley’s nor Mrs. Manly’s.— 
There was no question of fact, it was all of law, whose title was the 
best, or in his own words had the judgment a right to sell the prop- 
erty? Moseley’s opinion could not affect the question, and it seems 
did not aflect the conduct of the party. Unless that could be clearly 
shown, as Ponder might have done by his own testimony, it would 
be most absurd to say a party should be estopped by conduct or 
words which hadygo effect. The burden of proof is on Ponder to 
show thatitaffectedhim. Admissions have no effect unless they would 
produce some injury tothe other party if permitted to bedenied. See 
cases cited, 11 Hill & Cowen, notes, and Philips, 210. LEstoppel of 
receipter is limited by this test of injury. It does not extend without 
the period or beyond the limits in which it would do injury to refuse 
the estoppel. Thus after delivery, receipter is not estopped. John- 
son vs. Church, 12 Pick., 307. So it does not extend beyond. the 
extent of the injury which might be effected by withholding it.— 
Thus though he cannot set up property in himself to defeat the re- 
ceipt, he can do it in mitigation of damages, because by delivery he 
would have. a right to bring trespass. Burley vs. Hamilton, 15 
Piek., 42. 

5. Itis not necessary to give a party notice or information of that 
of which he is already advised. Woodcock vs. Bennett, 1 Cowen, 
734. 

“ Process bad on its face,’’ does not always mean that the irregu- 
larity appears in the writ—it may exist in a fact aliunde, as the par- 
ty being dead, or “ tested out of term.” 1 Cowen, 739. 

A party who purchases under a void judgment, knowing it to be 
such, is not a bona fide purchaser in the legal sense, and he need have 
no notice. Jackson vs. Caldwell, 1 Cowen, 644. Woodcock rs. 
Bennet, 1 Cowen, 734. Wood rs. Calvin, 2 Hill, 567-8. 

* The general rule is, that a purchaser, under a power, buys at 
his peril, and, however innocent, cannot acquire a title without show- 
ing a valid subsisting power.” 

“ Lawrence was not a bona fide purchaser. He had full notice 
that the judgment had been paid, and the debtor was not in fault 
in omitting to tell him, what he very well knew already.” 

“Knowledge that another party had a claim, is enough to put 
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the party on enquiry.”’ He might have learned all about it by enti 
nary diligence. 1 Cowen, 642, Jackson vs. Caldwell. ¢That inter- 
ference at a sale does not amount to a consent to it. See Hearn vs. 
Rogers, 9 Barn. & Cres., 577. 17 C. Law, 452. Willoughby rs. 
Backhouse, 9 Com. Law, 821. 8 B. & C., 821. 9 Eng. C. L., 
252. 

Lord Coke also lays down certain rules “ to make the reader more 
capable of the learning of estoppels.”” 3 Thomas’ Coke, 467. 

Ist. Every estoppel ought to be reciprocal, that is, to bind both 
parties. 

If Moseley and Manly and wife, administratorgde bonis non, were 
sued by Ponder in that capacity, for a debt vs. Parkhill’s estate would 
he be estopped by this loose talk from saying he did not buy of the ad- 
ministrators de bonis non, but of Camp, and showing his bill of sale ? 
See Welland Canal Com. vs. Hathaway, 8 Wend., 486. 

A party dealing with a foreign Corporation by its name, is not es- 
topped from denying its existence, and requiring strict proof and 
the best proof, because there is no reciprocity in such an estoppel. 

2d. Every estoppel, because it concludeth a party to allege the 
truth, must be certain to every intent, and not to be taken by argu- 
ment or inference. 

Apply this test, there is no certainty. It is all argument, and 
only inference. And what is to be inferred? ven that is doubt- 
ful. It may be that Moseley thought Camp’s title good, or that he 
would not sue. It is difficult to find what is to be inferred. Theres 
is no allegation. 

Thirdly. Every estoppel ought to be a precise affirmation of that 
which maketh the estoppel, and not be spoken impersonally, as if it 
be said, ‘ ut dicitur, quia, etc., impersonalitas non concludit, nec legat ; 
impersonalitas dicitur, quia sine, persona.’ Here the words are, 
“There would be no difficulty. He thought there would be no 
difficulty.” Entirely impersonal, sine persona.” It binds nobody— 
there is no affirmation, 

Sixthly. ‘ Estoppel against estoppel doth put the matter at large.’ 
Ponder having taken Camp’s ¢/t/e, paid him the money—taken slaves 
from him, and taken his title, as by law directed, in valid execu- 
tions, is estopped from claiming the title of administrators de bonis 
non. If Moseley’s loose conduct could estop him and Manly, how 
much more should these grave acts estop Ponder? 2 Murphy 6 
Cross vs. Terlington. 2 Camp, 441, lolmes vs; Lipscombe. 
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Ellenborough was about to non suit a surgeon, who sued for fees 
because Bi had been called “ Doctor,” and signed prescriptions 
“ M. D.,” because a physician cannot sue for fees in England ; but 
when he found defendant had paid £3 13s. 6d. into Court, he 


thought that rémitted the objection, and admitted his right to sue as 


surgeon. 

Kighthly. Where the verity is apparent in the same record, there 
the adverse party shall not be estopped to take advantage of the 
truth; for he cannot be estopped to allege the truth, when the truth 
appearcth of record. 


‘oy 
Thompson, for ‘Appellant : 


We contend— 

I. That the judgment of the Union Bank of Florida against Mar- 
tha Ann Manly and Hiram Manly, administrators of S. Parkhill, 
deceased, and through which the plaintiff in error claims title, was 
not void, but erroneous merely. 

It must be admitted that the late Superior Court of ths District of 
Middle Florida had jurisdiction over the subject-matter of the suit, 
which was brought to recover a sum of money due on a single bill, 
made and executed by the said Parkhill in his life time. See Act of 
Congress of May 15, 1826, Sec. 1. Thompson’s Digest, 597— 
Appendix. 

@ The power to hear and determine a cause is jurisdiction ; it is 
coram judice, whenever a cause is presented which brings this 
power into action. If the plaintiff states such a case, that, on a 
demurrer, the Court would render judgment in his favor, it is an un- 
doubted case of jurisdiction. United States vs. Arredondo, 6 Pe- 
ter’s Rep., 709. 

Tested by this:rule, it cannot be doubted, that of the subject-mat- 
ter of the suit, the Superior Court rightfully entertained jurisdic- 
tion. 

But it is contended that every Court must have jurisdiction over the 
person of the defendant, and that, without notice, actual or construc- 
tive, one can no more be deprived of his property than he can of 
life, limb, or liberty ; and that the Superior Court had no jurisdiction 
over the person of the defendant, and, therefore, could acquire 
none over the subject-matter of the suit. 

We admit that a judgment is inoperative and null, as against the 
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person who has not had notice, either actual or constructive ; but 
we shall contend and maintain that the defendants had notice of the 
institution of the suit, and submitted their persons to the jurisdiction 
of the Court. 

The suit in the Superior Court was instituted by*summons ad res- 
pondentum, which was duly served, and the defendants appeared. 

The order of pleading which the law has prescribed and settled, 
and which the defendant is to pursue, is laid down, as follows: 

Ist. To the jurisdiction of the Court. 

2d. To the disability of the person. 

Ist. Of the plaintiff. 
2d..Of the defendant. 
3d. To the Count or Declaration. 
Ath. To the writ. 
1st. To the form of the writ. 
1st. Matter apparent on the face of it. 
2d. Matter dehors. 
2d. To the action of the writ. 

5th. To the action itself_in bar thereof. 

This, it is said, is the natural order of pleading, because each 
subsequent plea admits that there is no foundation for the former, and 
precludes the defendant from afterwards availing himself of the mat- 
ter, as when the defendant pleads to the person of the plaintiff, he 
admits the jurisdiction of the Court—for it would be nugatory to 
plead that defence in a Court which has no jurisdiction ; and when 
the defendant pleads to the count, he admits that the plaintiff is able 
to sue him, and the defendant to be sued ; and when the defendant 
pleads to the form of the writ, he admits the form of the count; and 
after a plea in bar to the action, the defendant cannot plead in 
abatement, unless for new matter arising after the commencement 
of the suit. 1 Chitty’s Pleading, 474. 

The want of jurisdiction did not appear on the face of the pro- 
ceedings, nor was any pleaded; but the defendants, after general 
imparlance, pleaded in bar of the action two pleas, viz: non est 
factum and plene administravit, on which issue was joined. Where- 
fore, we say it was not a void judgment. See Thompson vs. Tolmie, 
2 Peter’s Rep., 163. 

All the cases cited by the defendants in error of void judgments, 
for want of jurisdiction of the person, are of the following char- 
acter : 
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I. Where there has been no service of process, or any construc- 
tive notice @pon the person sought to be charged by such judgment 
—as in Campbell et a7. vs. Brown, 6 Howard Miss. Rep., 111— 
which was a case where the defendants had never been summoned, 
either actually of constructively. 

Denning vs. Corwin, 11 Wend. R., 651—a partition suit, in which 
there was no service of process, personally or by publication. 

Hollingsworth vs. Barbour, 4 Peters R., 472, was a proceeding 
against “ unknown heirs,” and an attempt to give notice by publi- 
eation—the Court decided the record was no evidence that any such 
heirs existed, andthe decree and deed made in pursuance of it could 
not avail to pass any title, without evidence that there were some 
heirs. 

3. J.J. Marshal, 105—no service of process, nor any evidence 
of publication, in a chancery suit ; = 

2. Where Courts of a meri thes limited jurisdiction have ex- 
ceeded their powers in assuming control over persons not subject to 
their jurisdiction. 

As in Smith & Shaw, 12 Johnson’s R., 257—the case of a court 


martial assuming jurisdiction over one not in the military service of 


the United States, held to be a nullity. 

Thurston vs. Martin, 5 Mason R., 498—where the assessors taxed 
one without their territorial jurisdiction, held to be an excess of ju- 
risdiction and trespass maintainable against the collector, who impris- 
oned the plaintiff. 

Perkin vs. Proctor, 2 Wilson R., 382—where commissioners of 
bankruptcy assumed jurisdiction over one who was not a trader. 

Griffith vs. Frazier, 3 Peter’s Cond. 8S. C. Rep., 1—where a Court 
of Ordinary in South Carolina assumed jurisdiction to appoint an ad- 
ministrator, because of the absence of the executor who had proved 
the will—which was held to be a void grant. 

There is, we believe and contend, no room for doubt, but that the 
Superior Court of the Middle District of Florida had jurisdiction, as 
well of the persons of the defendants, as of the subject-matter of the 
suit, or’action, at the time of the institution of the suit, and the filing 
the pleas in bar, &c., &c. 

Now, when was the jurisdiction ousted ; or, rather, can a Court 
which has rightfully and properly obtained jurisdiction of a suit, both 
of the person and subject-matter be ousted by any matter, super- 
venient? Cana matter of jurisdiction be pleaded as having occurred 





rn 

















JANUARY TERM, 1848. / 249 








~- William G. Ponder, vs. W. D. Moseley and others, Administrators. 


‘< since the commencement of. the suit,” or “since the last continu- 
ance?” It must be answered in the negative. 

However, no matter of jurisdiction was pleaded, “ puis darrein 
continuance ;” but it is urged that the fact of the revocation of the 
letter of administration of Mrs. Manly, set up in the plea puis dar- 
rein, showed that she was civililer mortua. 

Mrs. Manly and her husband, however, still appear in Court by 
attorney, pleading the fact of revocation in bar of the action—the 





plaintiff continued prosecuting—both parties were fairly before the 
Court, and the question was upon the effect, or conclusions of law, 
upon the matter pleaded. ‘The Court decided the question :—this 
Court has declared erroneously, and the error has been corrected by 
the reversal of the judgment. 

No usurpation of power, no unwarrantable assumption of juris- 
diction, appears inthe proceedings of the Superior Court. 

In Elliot vs. Pierson the Supreme Court decides, that “when a 
Court has jurisdiction, it has a right to decide every question that 
arises in the cause ; and whether the decision be correct or not, its 
judg ment until reversed is regarded as bigding in every other Court.” 
1 Peter’s Rep., 340. 

But it is said Mrs. Manly was civiliter mortua, by the revocation 
of the grant of administration, and the judgment afterwards was a 
nullity. No greater effect can be given by the law toa civil death 
than to a natural death ; and a judgment against a dead man is not 
void, but erroneous. Viner’s Abridgement, Tit. Judgment, G. a. 

And so, if after the commencement of a suit, a party plaintiff or 
defendant dies, before verdict or interlocutory judgment, it is an error 
of fact, which is corrected in the same Court by a writ of error, 
coram nobis. 2 Tidd’s Practice, 1136. 

But it is clear, from an examination of the case of the Union Bank 
and Parkhill’s administrators, 1 Florida Rep., 110, et seq., ,that 
the judgment of the Superior Court was reversed for errors of law 
in the record, and was not declared to be a void judgment. 

I may here invite the attention of the Court to the case of Voor. 
hees vs. Bank U. States, in which the Supreme Court of the United 
States go very far to support a judgment founded on constructive no- 
tice of the suit. 10 Peters, 471, 472. 

And to the case of Ranahan vs. O’Neal, in which the Court of 
Appeals of Maryland fully sustain the position of the previous case 
cited. 6 Gill & Johns,, 298. 


32 
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Fraud, too, which strikes at the root of every contract and agree- 
ment does not affect judgments. Ch. J. Marshal, in delivering the 
opinion of the Supreme Court in Sims & Wise vs. Slocum, said, ‘ the 
judgments of a Court of competent jurisdiction, although obtained by 
fraud, have never been considered as absolutely void, and therefore 
all acts performed under them are valid so far as respects third per- 
sons.’ ‘All the legal consequences which follow a judgment are, with 
respect to third persons, precisely the same in one obtained by traud 
as if it had been obtained fairly.” 3 Cranch Rep., 300. 

Courts will not declare a judgment void, unless there is a total 
want of jurisdiction. The policy of the law requires that some 
sanctity should be given to judicial proceedings—some protection af- 
forded to those who purchase at sales by judicial proccss, and some 
definite rules established by which property thus acquired may be- 
come transmissible with security tothe possessors, 10 Peters, 473. 
8 Missouri Rep., 257. 6 Gill & Johns. Rep., 298. 

II. It is also argued by the counsel for the defendants in error, 
that the execution issued on the judgment is also void because it is 
irregular on its face. 

The matter of irregularity, it is argued, need not be stated in the 
writ to make it irregular on its face, as if, according to the practice 
in England and in New York, where the execution is required to be 
tested of some day in term, if it be tested out of term it is irregular 
on its face ; so if it issue against one who is dead, it is irregular on 
its face, although the death of the defendant be not stated in it, and 
cited. Woodcock vs. Bennett, 1 Cowen Rep., 734-39. 

On examination of the facts of this case, it will be found that it 
was a case of a judgment against two persons ; one died—a year 
and a day elapsed after judgment before execution was sued out. It 
was then sued out without scire facias. The writ was held not 
void but voidable—it issued correctly against both defendants to 
correspond with the judgment, but could be levied only on the 
goods and chattelsof the survivor: it was good against the survivor 
till set aside on his application. 

At p. 738, there is a dictum of the Court that an execution 
against one who is dead is void, because the dead cannot appear in 
Court to move to set it aside for the irregularity: but the learned 
judge here referred to the case where the defendant was ipso facto 
dead, not to the case of a legal or constructive death. In the case 
at bar, the counsel for the defendants in error do not contend for 
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any other than a constructive-death, and the reason does not apply ; 
the parties being alive could have appeared and moved to quash or 
set aside the execution, as effectually as they subsequently appeared 
in this Court to prosecute their writ of error to reverse the judgment. 

The case of the administrators of Parkhill and the Union Bank, 
in 1 Florida Rep., 110, et seqg., was also referred to in connection 
with this point, but I do not understand this Court in that judgment 
to go farther than to decide that the judgment should be reversed 
for error. If, however, the counsel for defendants in error be cor- 
rect in their position that Manly and wife were civiliter mortui, as 
administrators, from the time of the revocation of the letters of ad- 
ministration, and had “no day in Court,’ how could this Court re- 
cognize them as plaintiffs in error in their suit in error here for the 
reversal of the judgment of the Superior Court. 

lif. Having shewn that the judgment of the Superior Court in fa- 
vor of the Union Bank of Florida against Parkhill’s administrators 
was not void, though erroneous; then we contend that the other 
judgments and executions under which, as welhas that of the Union 
Bank, the sale was made are not void ; the executions having been 
issued on the same day, and on judgments rendered at the same 
term of the Court, and on the same pleadings as the case of the Union 
Bank. See Kecord p. 19. Thesesjudgments are now irreversible 
from limitation of time. See the case of Voorhees vs. Bank United 
States. 10 Peters, 473, et seq. 

IV. Again, it is urged by defendant in error, there is an irregu- 
larity in the /ery of the writ of execution: the judgment is against 
Minly and wife as ad ninistralors—not administrators de bonis non. 
The command of the writ is to levy on the goods, &c., of S. Park- 
hill, in the hands of Manly and wife, administrators, and the Mar- 
shal has levied on the goods, &c., of S. Parkhill in the hands of 
Manly and wife, administrators de bonis non, and this is a patent ir- 
regularity. 

We answer to this, that they repesented the same right, they 
were the same persons claiming and having the same rights by an- 
other title. If one is sucd as executor when he is administrator, and 
does not plead in abatement, he cannot set it up in bar of the plain- 
tiff’s action, because it is the same right and but by another name.— 
Granwell'vs. Sibley, 2 Levintz, 190. Harding vs. Salkin, Comber- 
bach, 220. Same ease, Skinner, 365. Powers vs. Cook, 1 Lord 
Raymond, 63-4. 
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So if judgment is rendered against’ (one as administrator who is 
executor with another, and a second suit is brought against both in 
their character as executors, the former judgment against one of them 
as administrator may be-pleaded in bar of the second suit, because 
there was a true debt due, and a recovery had upon the right of the 
debt. Parker vs. Amys, et al., 1 Levintz, 261. 

The judgment being against a proper person by the wrong name 
does not vitiate it—the law looks to the right, and it is the sarme.— 
Therefore, a judgment and execution against A executor of B, when 
he is administrator of B, may be levied on the goods, &c., of B in 
the hands of A, administrator, to be administered, and thus it is 
shewn there is no irregularity, patent or otherwise. 

The case of Griffith vs. Frazier, 3 Peters Cond. S. C. Rep., 1, 
was cited by the defendants’ counsel to support their position: but 
it will be seen, on examination, to be wholly inapplicable. That 
was a case where an executor had proved the will of his testator, 
and had obtained letters testamentary thereon in the proper juris- 
diction in South Carolina, having removed from the State, the Ordi- 
nary afterwards granted administration durante absentia to another. 
A scire facias on a judgment recovered against the testator in his 
life time was sued out against the administrator durante absentia, and 
execution obtained, levied on the lands of the testator, and a sale 
thereunder. It was held by the Supreme Court that letters durante 
absentia could not legally issue after probate and grant of letters 
testamentary, and that therefore the administrator was not the rep- 
resentative of the deceased, but that another person was the repre- 
sentative who was the executor. 

In the case at bar, the persons are the same who hold the right of 
representation ; they are called by the wrong title, but there is no 
question of their identity. 

V. But the counsel for defendants in error assert there is another 
irregularity. Thegudgment and execution was against the goods, 
&c., of S. Parkhill, in the hands of Manly and wife, administrators, 
&c., and it was levied of the goods, &c., in the hands of Manly and 
wife and Moseley, administrators. 

If an action at law be brought against one of two or more execu- 
tors or administrators, unless the non-jcinder of the others be pleaded 
in abatement, the plaintiff will be entitled to his judgment against 
thie one sued for debt, and if he proves assets in the hands of the de- 
fendant and his co-executors or co-administrators. he will be entitled 
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to his judgment that the debit be levied and made of those assets.— 
This cannot be denied. 

This, then, is a sufficient answer to this alleged patent irregularity. 
The law will not give a plaintiff a judgment which cannot be enforced. 

Again, if suit be brought against several eo-executors or co-ad- 
ministrators, and upon the issue of plene administravit, assets be 
found in the hands of one only, the plaintiff can take judgment only 
against him whom he proves to have assets; if then, it would be 
irregular to levy on those assets in the hands of another of .the ex- 
ecutors, or in the joint possession of two or more it would always 
be in the power of several co-executors or administrators to defeat 
the action of judgment creditors by shifting the assets from one to 
another, as the circumstances of their case might require. 

The slaves so levied on by the Marshal were in possession of 
Manly and wife as well as Moseley, and were of the goods of Sam- 
uel Parkhill, deceased, the debtor of the plaintiff. This possession 
is asserted in the declaration filed in the present suit by the defend- 
ants in error, and cannot be avoided or denied. 

I have thus, I think, met and answered satistactorilyvall the posi- 
tions of the counsel for the defendants in error, so far as the validi- 
ty of the judgments and subsequent proceedings thereon are con- 
cerned, singly and in the order presented and urged upon the Court ; 
if Iam not mistaken in the conclusions [ have arrived at, that not 
one alone is tenable, it certainly follows that they derive no addition- 
al force taken together. 

If, then, the judgments of the Superior Court were erroneous, 
and not void, and the execution, the proeess prescribed by law, it 
follows that the authorities referred to by my colleague, Mr. Hagner, 
that the judgment and execution are good and valid until reversed, 
and that all proceedings had thereon are good—that is, the officer 
is protected in executing the writ, and the purchaser is protected in 
the possession and enjoyment of the property acquired at the sale 
under said process. Upon reversal of an erroneous judgment, whith 
has been executed, the defendant is entitled to restitution of the mon- 
ey only. 

Question of Estoppel.—l come now to this question, in which 
we say, that even if we are mistaken in our view of the validity of our 
title under the Judgments and executions, yet these parties are es- 
éopped by their acts, declarations and conduct from setting up-a 
title adversary to us. 
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For a full view of the law upon this point, I need only refer to the 
very able argument of my colleague, Mr. Hagner, a brief of which 
isin the possession of the Court. With this general reference to 
the authorities,it will be sufficient for me here to assert, that from the 
decision of Lord Denman in Pickard vs. Sears, 33 Eng. Com. Law 
R. 115, 117, of the same Judge, in Gregg vs. Wells, in 37 Eng. 
Com. Law R., 54, and the Supreme Court of New York in Dezell 
vs. Odell, 3 Hill’s Rep., 217, as well as the other authorities, it seems 
clear that the law of estoppe/ in pais may be laid down thus: 

1. Words or conduct causing another to believe the existence of 
a certain state of things. 

2. In which the person speaking or acting did so wilfully, culpa- 
bly or negligently. 

3. By which such other person may be induced to act so as to 
change his own previous position. 

UWader the first head, let us refer to the evidence in the record to 
ascertain what were the words, and what the conduct of Moseley in 
reference to the subject matter of dispute. 

1. He sent @islave to Ponder to tell him to purchase her assigning 
his own-inability as a reason for not making the purchase him- 
self, 

2..At the sale he encouraged Ponder to buy, saying there would be 
no difficulty about the property, thus giving confirmation as to the 
verity of gereral impressions, and removing all trace of doubt in 
relation thereto. 

3. His active participation in the sale by the Marshal, arranging the* 
slaves into lots and parcels—insisting on the division of families 
ip order to secure a better price, recommending the slaves and 
speaking of their good qualities. 

4. Encouraging others to bid; and, 

5. OF:ring the highest evidence of the sincerity of his acts and de- 
clarations, ‘and his belief therein, by bidding for himself and his 
friend and counsel, W. H. Brockenbrough, Esq. 

These are among the mst prominent of his acts and conduct, and 
who is there who can say that these acts and declarations, &e., did 
not induce the belief in all who saw and heard, that, by the sale, 
a full, complete, and valid title would pass, free from all objection 
on the part of Moseley? Could any one suppose thgt Moseley did 
not believe in such a state of things ?—and was it possible fur a 
person there attending and purchasing to believe, or even to think 
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that from Sinden he mustyggpect a harassing and vexatious litign- 
tion, for the very property which he (Moseley) was urging them to 
buy? Clearly not. Moseley,. therefore, did, by his acts and con- 
duct, induce a “ belief of the existence of a certain state of things,”’ 
which the law of * good words” will now interfere and estop him 
to deny. 

Under the second head, we ask, was not this conduct wilful, cul- 
pable or negligent, for either is sufficient? ‘To answer this, it is 
sufficient to look at the testimony, and see if he dd not then 
know as much in relation to the property as he did afterwards, and 
now. 

Can it be pretended he did not then know that he was one of the 
administrators de bonis non of S. Parkhill—that the property was 
taken from the possession of Mr. Manly and wife and himself, by the 
Marshal, on an execution in favor of the Union Bank of Florida, 
against Mr. and Mrs. Manly, as administrators of said estate, as 
well as other executions, in favor of other plaintiffs ?—and did he 
not know the proceeds of the sale would be applied to the satisfac- 
tion of the executions? Did he not know the state of pleadings un- 
der which said judgments were obtained? What does he now al- 
lege ?—that the judgment execution, levy and sale, are void, and 
no right or title passed thereby to the purchaser. Are his acts, 
conduct, or declaration at the sale, consistent with the claims now 
set up ? ' 

Knowing all the facts and circumstances, and his present claims 
of right and title, he was bound to declare them to those strangers 
whom he saw about. to purchase. Si/enee under such a state of 
things would be inexcusable—a multo forliori—the active participa- 
tion in the sale, and his encouragement to the persons present to 
bid for and purchase the property. His encouragement of, and ad- 
vice to Ponder, to purchase, was personal and direct—and ean it be 
said his acts, &c., were not wilful and culpable ? 

Lastly. Can it be denied that Ponder’s position is changed ?— 
has he not parted with his money ? 

Is it possible to assert, upon the evidence in this record, that Pon- 
der parted with his money on any other ground than for the purchase 
of property, to which his title would be good? We say, without 
the fear of contradiction, that if the title he bought proves defec- 
tive, he looses his money, the consideration paid for it—has no claim 
for indemnity upon the officer, none upon the plaintiff in execution 
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~=lis is utterly remediless, ote hei: protected in the possession 
and enjoyment of the property. 

Here, then, is a concurrence of every circumstanee necessary to 
constitute an estoppel. The Court will not go beyond the record 
to ascertain what were the moving causes of Ponder’s action, when 
sufficient reasons appeaPiin the proofs. It is said Ponder came to 


“the sale with his own opinion as to the existing state of things.— 


No evidence of it. Ponder states there was a general opinion, but 
he does not say he participated in it. He does not seem to have ac- 
ted on it, or the opinion of counsel; but he asks Moseley for infor- 
mation, and he confirms the general opinion, and advises him to pur- 
chase. ‘There seems to have been a doubt upon Ponder’s mind— 
‘a doubt sufficient to put him on inquiry, and he applies to Moseley, 
asa representative of Parkhill’s estate, as one in authority, and 
likely to know what was the truth; and it is evident, from Ponder’s 
action, that Moseley’s declaration and advice influenced him, and it 
is from Moseley now that he finds his title assailed. ‘The conduct 
of Ponder was that of a careful and cautious man, anxious to avoid 
litigation. Moseley advised the purchase—did allthe acts speci- 
fied in the evidence ; and Manly was present during the whole pe- 
riod of the sale, and by his silence, tacitly acquiesced in all that 
his co-administrator said and did. 
— the part, however, of the defendants in error it is alleged that 
purchasers should notonly have given Moseley and Manly no- 
it that they purchased on the faith of their acts and declarations, 
but should have demanded their guaranty and bill of sale. 

With due reference to my learned brethren, it is clear that to 
maintain such a principle is to deny, in toto, the doctrine of estop- 
pels in pais ; for if Moseley and Manly had given their bill of sale, 
then they would be estopped by deed, which is another kind of es- 
toppel. 

They contend that the two titles which are set up are incon- 
sistent, to wit: 1. Caimp’s bill of sale ; and 2, the estoppel of plain- 
tiffs. 

Now this argument would apply to every conceivable case, and 
would forever prevent the application of an estoppel in pais. If I 
buy a slave from B, and A who is the real owner, stands by, hears 
the bargain, sees the consummation, and says nothing, is it not true that 
I buy B’s title, and get A’s by his silence? And when | rely on 

A’s'title, do I repudiate that which | have from B? 
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Lord Denman, in the case@f Pickard vs. Sears, before cited, says 
that in such acase the real owner may “ part with his interest in 
the property by verbal gift or sale, without any of those formalities 
that throw obstacles in the way of legal evidence.” 

Again it is urged that to constitute an estoppel it must not only 
appear that the party sought to be estopped made the admission, but 
the other party acted on it alone. 

If this is true, would not the party engaged in a treaty for the 
purchase from A when B is present, and assures the purchaser of 
A’s title, in every case afford evidence against himself, that he ac- 
ted upon the faith that he was buying A’s title and not B’s from 
the fact that he took A’s title, and did not ask for B’s? If the 
quo animoof the purchaser was the thing to determine when a par- 
ty shall be estopped by his admissions, and to be thus tested, then 
there could be no such thing as an estoppel, because the circum- 
stances would always be againstt he purchaser, that he relied on the 
title from whom he purchases :—if he did not, it might be asked 
why not abandon the treaty with that man, and buy the other’s 
title. 

The true question therefore is: Did the party make an admission 
or statement of the existing state of things upon which the other 
party might have acted—and<a:is not submitted to the jury to 
weigh possibilities as to whetheit he did act om that admission, or 
whether he relied wholly on the title of the vendor—or whether he 
would have completea the purcliase without the admission ? 

it is also urged that to constitute the estoppel, the party sought to 
be charged by it must not be himself deceived, but must know his 
own rights. 

To support this, Moore & Hitchcock, 4 Wendell, 292, is cited ; 
but on examination it will be found that the case cited presented not 
one of the features of an estoppel; it was a question whether @ 
party could explain an ordinary admission made in an attempt to 
settle and adjust a controversy. It was made after the transaction 
had occurred—no action was had or could have been had on it 
prejudicial to the other party, whose position was not in fact altered. 

But the case of Coles vs. The Bank of England, in 37 Eng. Com. 
Law Rep., 134, is one where the party estopped,the plaintiff’’s tes- 
tatrix, was herself deceived, most grossly deceived, Yet the plea was 
not recognized as sufficient. 

So, also, in Hamer, et al., vs. Johnson, et al., 1 Smedes & Marshal 

33 
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Ch. Rep., § 563, the party was. estopped “i his admissions that the 
notes in that case were good, valid and binding notes—the Court 
holding he was bound to make them so; and the plea which he set 
up that he was himself deceived, was not allowed to have any force. 
Sée also 1 Story’s Equity, 202-3. 

It is also argued that loose expressions will not amount to an es- 
toppel, and the following cases are eited: Jordan vs. Antrey, 10 
Ala. Rep., 278. ‘Tuffts & Hays, 5 N. Hamp., 452. Jackson vs. 
Anderson, 5 Wend., 480. 

While we freely admit that loose and general expressions not made 
to the party, and not calculated to induce him to believe in a state of 
things, so as to produce a change of his previous position, will not 
amount to an estoppel, yet we contend such is not the case at bar. 
The authorities cited shew that loose and general expressions upon 
which the party could not have acted do not amount to estoppels, and 
are not applicable. 

It is also urged by the counsel for the defendant in error that one 
of several cannot estop those interested with him, unlcss there is a 











joint interest: that a community of interest is insufficient—and cites 
Greenleaf on Ev., 209—211. 

We admit the position but deny its application here: if these par- 
ties were tenants in common, then the act of one would not bind the 
others, because they hold by unity of possession, not of property ; 
but co-exccutors and co-administrators have a joint interest, and the 
act of one in selling or disposing of the estate in their hands, &c., is 
the act of all——the property passes. for they have a joint and cntire 
interest. See this subjcet fully discussed in 1 Williams on Execu- 
tors, p. 591, of the Phil. edition of 1832. Bacon’s Abr. tit. Exec- 
utors, (D) 1 

It is said that the admission ot one co-executor will not take a case 
out of the statute of limitations; this is not stated broad enough— 
the admission of ad/ cannot have that effect. Thomp. vs. Peter, 12 
Wheaton Rep., 565. 

The true doctrine is that one of several co-executors or adminis- 
trators or trustees cannot by his admission charge the others persen- 
ally as for a devastavit: and it is this which is intended, when it is 
said one trustee; executor, &c., cannot bind his colleagues. See 
Nation vs. Tozer, 1 Crompton, Meson & R., 172 

The case of Fox vs. Walter, cited from 4 Perry and D. 9, has no 
application, for it is manifest from the evidence that Moseley did act 
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qua administrator: he was aot, in the eloquent description of the 
learned counsel, a discredited representative, impotent to act. His 
suggestions and directions as to the sale of the property so as to pro- 
duce the most money were implicitly obeyed, even against the dic- 
tates of feeling and common humanity in the separation of fam. 
ilies. This shews that he assumcd to act as one having a deep in. 
terest: no stranger would have so acted, or been permitted tomake 
requisitions upon the officer so repugnant to feeling : they were yiel- 
ded to, no doubt, because they were supposed to be prompted by a 
stern sense of duty. 

In Cross vs. Terlington, 2 Murphy Rep., 8, one was held bound 
as administrator by his acts before his appointment. 

Another objection is urged against the estoppel, because it is said 
Moseley as administrator had not power to dispose of the estate of 
his intestate by any other means than a public sale; nor could-he 
sell the slaves till all the other estate was disposed of, and only to 
pay debts; and cited Thompson’s Digest, 202. 

The answer to this is, that the statute is directory merely—it 
points out how the executor, &c,, may perform his duty—it contains 
no negative words——it does not declare the sale made otherwise to 
be null and void. It does not contliet with the common law, as to 
the power of executors or adininistrators, but points out his duty.— 
If he departs from the instructions given, his acts are not invalid ; 
but if injury results, he is liable as for a devastavit. 

The cas? of Ventris vs. Surith, in 10 Peters, R., 173, cited by the 
counsel for defendants in error, Was decided on the local law of Al- 
abama, which diilers from our statute, and from the common law.— 
In Alabama, the slaves may not be sold without an order of Court 
—ihe statute is negative and peremptory, and if not followed, no ti- 
tle passes. 

The excuse sct up f»r Moseley, that he yielded to supeiior force 
alone, is not sustained by the record—he did not speak or act like 
one coerced into measures. It is said he had exhausted all his law- 
ful remedies, and nothing was left him but to oppose by force of 
arms, Which he would not.attempt. 

An error—-his legal remedy was not exhausted, if it is true that 
he was a stranger to the proceedings, he could, have interposed his 
claim under the statute, by tendering his affidavit and bond. The 
injunction applied for may have been refused on the ground that if 
he had apy remedy, it was eomplete at law upon his own. showing 
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The only point remaining to be diliposed of is, ‘that the peaperty 
in question had been mortgaged by the intestate Samuel Parkhill in 
his life time, and, therefore,-was not liable to seizure and sale, un- 
der an execution at law. 

It will be seen from the record that the slaves were mortgaged to 
the Union Bank, the plaintiff in one of the executions under which 
they were sold, to secure the subscriptions of Samuel Parkhill to the 
capital stock of said Bank; and that the obligation on which the 
judgment and execution of the Bank was for a loan made under 
the 29th section of the charter of the Bank, on a pledge of the 
stock. 

The Court of Appeals of the Florida Territory decided in the case 
of Kissam e? a/., vs. Chapman e¢ a/., that the Bank had a Tien on the 
property mortgaged for the loan, on the pledge of stock, under the 
29th section of the charter, as well as for the subscriptions to the 
eapital by the stockholder, which gives the right to the Bauk to pur- 
sue the property for this very debt. 

Whether the Bank does or does not perform its duty to the ‘Terri- 
tory, in the application of the funds to the extinguishment of the Ter- 
ritorial bonds, is not for these parties to inquire of. If the Bank 
does not faithfully perform its trust, it is for the Territory, or the 
holder of the ‘Territorial’ bonds, to complain. The Bank, as mort- 
gagee, is the legal owner; and these parties—that is, the repre- 
sentatives of Parkhill’s estate—cannot deny the right or title of a 
purchaser of property, under an execution in which they are defen- 
dants. 

If the Pauk has taken its own property, or the property of a third 
party, a stranger, to pay a debt of their intestate, it does not lie in 
the mouths of these mortgagors to complain of it. 


Lancaster, J., delivered the following opinion : 


This case comes before this Court by appeal from Leon Circuit 
Court. It is an action of detinue brought by the administrators de 
bonis non on the estate of Samuel Parkhill, deceased, to recover 
from the defendant, William G. Ponder, certain negro slaves alleged 
to belong to the plaimtiffs as such administrators, and to be detained 
by the defendant, Ponder. The declaration contains two counts. 
The first declares upon a delivery of the slaves to the defendant by 
the .plaintiffs, to be re-delivered to them, when he. the defendant. 
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should be thereto requested. ‘The second count declares, upon a 
casual less of the slaves by the plaintiffs, and that said slaves after- 
wards came to the possession of the defendant, Ponder, by finding ; 
and that he, well knowing the said slaves to be the property of the 
plaintiffs as administrators, &c., aforesaid, although often requested 
so to do, hath not delivered them to said plaintiffs, as administrators, 
&e., as aforesaid, and still detains the same. 

To this declaration, the defendant pleaded—1st. Non detéinet. 
2d. That said slaves sued for, or any of them, were not the proper- 
ty of the plaintiffs, as in their declaration alleged. 3d. That the 
plaintiffs were not lawfully possessed of the negro slaves mentioned 
in the second count in their declaration. Upon all of which pleas, 
issues were joined. Upon the trial of this cause, the plaintiffs 
among other things offered in evidence the revocation of letters 
of administration to Martha Ann Manly, late Martha Ann Parkhill, 
on the estate of Samuel Parkhill, deceased ; to the introduetion 
whereof the defendant by his counsel objected—which objection 
was overruled by the Court, the testimony admitted, and thereapon 
the defendant by his counsel excepted. The plaintiffs also offered in 
evidence sundry mortgages executed by Samuel Parkhill in his life 
time to the Union Bank of Florida, (nine in number,) to secure his 
shares of stock in said bank, with a view of proving that the slaves 
in suit were embraced in said mortgages, &c., &c. To the intro- 
duction of which evidence the defendant by his counsel objected, 
but the Court overruled the objection, and allowed the testimony to 
be given in evidence before the jury—to which ruling the defendant 
by his counsel excepted ; also, a bill in Chancery of W. D. Mose- 
ley, one of the plaintiffs in this suit, praying an injunction, &c., to 
restrain the sale of the negroes belonging to the estate of 8S. Park- 
hill, deceased—which injunetion was denied by the Judge of the 
Superior Court, to whom it was presented to be allowed. ‘Po the 
admission of which in evidence the defendant by his counsel ob- 
jected, but the Court overruled the objection, and allowed said bill 
to be read in evidence to the jury—to which decision of the Court, 
the defendant by his counsel excepted. ‘The proof on both sides 
having been given in evidence, and the cause fully argued by coun- 
sel on behalf ‘of each of the parties, the Court gave to the jury 
eight several instructions. And the counsel for defendant moved 
the Court to give sundry instructions, numbered from one to four- 
teen, inclusive—all of which were refused by the Court tobe 
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given, but instead of the ovat instruction asked by the defendant, 
gave an additional instruction—all of which said instructions given 
or refused by the Court are specifically set forth in the record. To 
all which said several rulings, decisions, and judgments of the Court, 
on. the trial of this cause, and to the instructions.given and the in- 
structions refused to be given to the. jury, the defendant excepted, 
and prayed his exceptions might be signed, sealed, and enrolled, and 
made part of the record of this ease, which was done. 

The’ plaintiffs proved that their intestate, 8. Parkhill, deceased, 
died seized and possessed of the slaves for which this suit was 
brought, which continued to be the property of his estate, up to the 
time-of the seizure by the Marshal of the Middle Distriet of Flori- 
da, of which mention will be hereafter made. It further appeared 
in evidence, introduced by the plaintiffs, that, on the 20th of Mareh, 
1845, the said Marshal levied on the slaves in this suit depending 
as well as other slaves belonging to the estate of S. Parkhill, de- 
eeased, by virtue of an execution, or writ of fieri facias, issued 
from the Clerk’s Office of the Leon Superior Court, wherein the 
Union Bank of Florida was plaintiff, and Martha Ann Manly, late 
Parkhill, and Hiram Manly, in right of his wife said Martha Ann, 
administrators of Samuel Parkhill, deceased, were defendants ; 
which said execution was issued by virtue of a judgment rendered 
‘in the Superior Court for Leow county aforesaid, wherein the said 
Union Bank of Florida was plaintiff, and the said administrators 
were defendants, and which judgment was in favor of the plaintiff: 
it further appeared, that by virtue of said levy by the Marshal un- 
der the execution aforesaid, and after having duly advertised the 
same, the said Marshal, on the Ist Monday in May, 1845, proceeded 
to sell the said slaves in this suit depending at public sale, to the 
highest bidder for ready money—at which said sale the said defend- 
ant, William G. Ponder, became the highest bidder, and bought and 
paid for the said negroes. Upon’which title, supported by an al- 
leged estoppel in pats, the defendant placed his defence. 

The plaintiffs contend that the aforesaid judgment of the Superi- 
or Court, rendered in favor of the Union Bank of Florida against the 
said Martha Ann Manly late Parkhill, and Hiram Manly in right of his 
wife said Martha Aan, administrators of Samuel Parkhill deceased. 
as well also as the execution or writ of fieri facias issued thercon, 
an‘l upon which execution or writ of fieri facias, the levy and sale 
of the negroes was had, which said negroes are the subjects of con- 
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troversy in this suit, were and are null and void. And further that 
there are or were no acts or things done by the said plaintiffs whieh 
can or ought to amount to an estoppel in pais, so as to conclude them 
from having and maintaining this suit. 

Upon these positions of the parties, the first instruction given by 
the Court, is in the following words, to wit : 

1. The judgment and execution under which the slaves were sold 
are wholly void, and gave no authority, and no right of property 
passed by the sale. 

This instruction was excepted to by the defendant and it now de- 
volves on this Court to decide upon its propriety. 

Whether a judgment be absolutely or wholly void depends upon 
the jurisdiction of the Court in which it is rendered; this again is 
divided into jurisdiction of the subject matter of the suit, and of the 
person of the defendant. “i 

The suit in which the judgment referred to was obtained, was in- 
stituted in the Superior Court of the Middle District of the Terri- 
tory of Florida, held in and for the county of Leon in said Terri- 
tory, upon a bond executed by Samuel Parkhill in his life time, to 
or in favor of the Union Bank of Florida. The Superior Court was 
organized and jurisdiction conferred upon it by virtue of sundry 
acts of Congress. The act approved May 15, 1826, entitled “ An 
Act to amend the several acts for the establishment of Territorial 
Government in Florida,” eontairs in the first section thereof the 
following provisions: “ That the Superior Courts of the Territory 
of Florida within their respective districts shall have and exercise 
original jurisdiction in all civil cases in law or in equity, whether 
arising under the laws of the said Territory, or otherwise, where the 
sum in controversy shall amount to one hundred dollars, and shall 
have original and exclusive cognizance of all civil causes of ad- 
miralty.and maritime jurisdiction, including all seizures under laws 
of impost, navigation, or trade of the United States, whether sueh 
seizures be made on land or water, and all suits for penalties or for- 
feitures incurred under the laws of the United States, and original 
but not exclusive jurisdiction of all suits in which the United States 
shall be a party, whatever may be the amount in controversy in 
such causes and suits, and shall have and exercise appellate juris- 
diction in all civil causes originating in the Inferior Courts of said’ 
Territory, whatever may be the amount in controversy ; and shall 
have and exercise original and exclusive jurisdiction of all crimes 
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and offences committed against the lows of said Territory, where 
the punishment shall be death; and,original and appellate juris- 
‘diction of all other crimes-and offences committed against the laws 
of the said Territory ; and original and exclusive jurisdiction of 
all crimes and offences which shall be cognizable under the author- 
ity of the United States, committed within the respective districts 
of the said Superior Courts, or upon the high seas.” 

The second section of the same act gave power to the Superior 
Courts in term, and the judges thereof in vacation, to issue writs of 
habeas corpus, of error, of certiorari, of mandamus, of prohibition, 
of scire facias, and of quo warranto, according to the principles and 
rules of law. See ‘Thompson’s Dig., 597. 

It may, perhaps, be safely-assumed, that no Court in the United 
States, or in any State of the Union, either now or in time past, is 
or was invested by law with a more general original jurisdiction 
than was by,the act of Congress in the sections before recited and 
referred to, given to that Court. It was emphatically a Court of 
general jurisdiction, and by the first clause of the first section re- 
cited above, had jurisdiction of the subject-matter of the suit between 
the Union Bank of Florida, and the administrators of Samuel Park- 

_ hill, deceased. 

But to perfect the jurisdiction of a Court of general jurisdic- 
Mion, it is necessary to have jurisdiction of the person of the de- 
fendant in the action. ‘That is to say,- he must have actual or 
constructive notice of the institution of the suit by which an op- 
portunity is or may be afforded him of making defence, if he 
should desire so to do. In the case of the Union Bank of 
Florida against Parkhill’s administrators, the suit was commenced 
by summons ad respondendum, against said administrators, the 
mode directed by the laws of Florida for instituting suits in the 
Courts of the Territory. See Duval’s Compilation, p. 90, Sec. 4. 
The process was regularly returned by the Marshal duly exe- 
cuted, and the defendants, the said administrators of the said Sam- 
uel Parkhill, deceased, appeared in Court, and pleaded to the ac- 
tion, the pleas of non est factum and plene administravit. ‘These 
pleas were pleas in bar. It is laid down in Bacon’s Abrigement, 
Title Pleas and Pleading, letter (A,) “that the order of pleading 
is, 1. To the jurisdiction of the Court. 2. To the person of the 
plaintiff, and next of the defendant. 3. To the count or declara- 
tion. 4. To the writ. 5. To the action of the writ. 6. To the 
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action itself in bar thereof.” The author then adds “this has 
been settled as the most natural order of pleading, because by this 
order each subsequent plea admits the former; as where the defen. 
dant pleads to the person of the plaintiff he admits the jurisdic. 
tion of the Court, for it would be nugatory to plead anything in that 
Court that has no jurisdiction in the case.” When therefore he 
pleads in bar of the action he admits the action of the writ—the 
writ—the count—the parties—and the jurisdiction of the Court.— 
The pleas in that action were pleas in bar of the action, and there- 
fore according to the urder of pleading before mentioned (which 
order is substantially recognized by all the legal writers who have 
treated on the subject of pleading at common law) all the anteee- 
dent steps were admitted by the defendants to have been legally or 
aptly taken. But the defendants having appeared in Court and plead- 
ed to the action thereby admitted legal notice of the institution of 
the suit as well also as the jurisdiction of the Court, not only 
of the parties to the action, but also of the subject matter of the 
suit. On the two pleas in bar before mentioned issues were joined 
by the plaintiff. Atthat time the jurisdiction of the Court in that 
cause, not only existed in contemplation of law, but by the steps 
taken, had acquired a practical application to the parties to the ac- 
tion. Subsequently the defendanis pleaded puis darrien continuance, 
a revocation of their letters of administration on the estate of Sam- 
uel Parkhill, deceased, to which plea the plaintiff demurred. De- 
murrer was sustained. Defendants then amended their plea puis 
darricn continuance, and plaintiff filed.a replication. The defen- 
dants rejoined, and plaintiff demurred, which demurrer was sus- 
tained and judgment as aforesaid given for the plaintiff. Upon 
which judgment execution as aforesaid issued, went into the hands 
of the Marshal, was levied and negroes sold in the manner herein 
before stated. After the sale a writ of error was sued out, by the 
defendants against the plaintiff returnable to the Supreme Court of 
the State of Florida, upon the hearing whereof it was decided by 
the said Court that “errors were well assigned” and “ the judg- 
ment was reversed.”” Sce Parkhill’s Administrators vs. Union 
Bank of Florida. 1 Flo. R., 110 to 133. 

The defendant in this case (the appellant in this Court,) claims 
title to the negroes in controversy, under and by virtue of a pur- 
chase made by him at a public sale of the Marshal of the Middle 
District of Florida, who levied, advertised regularly, and so sold, 
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under and by virtue of an execution issued from the Clerk’s office 
of the Superior Court in and for Leon County, upon a judgment ren- 
dered by said Superior Court, at a time when said judgment was 
unreversed and in full force. But which judgment was afterwards 
reversed by the Supreme Court of the State of Florida, not because 
the Superior Court “. not jurisdiction in the case, both of the sub- 


proceétins in ihe Court verte , “Ma iny instances were cited in ar- 
gument, which showed the Courts had considered and « ners judg- 
ments void for want of jurisdiction of the person of the defendant. As 
Where the defendant had never been summoned actually or Gonstruc- 
tively. Campbell, ct al.. vs. Brown, 6 How. Miss. R., 111. Noser- 
vice of process personally or by publication. Denning rs. Corwin, 
11 Wend. Rep., 651. An attempt at service by publication against 
“unknown heirs,”’—not evidence of the existence of heirs, and de- 
cree and deed in pursuance thereof, could not pass utle without 
such evidence. HH llingsworth rs. Barbour, 4 Peter's Rep., 472. 

So also in cases where Courts of special or limited jurisdiction, 
have exceeded their powers, by attempting to assume where they 
have not jurisdiction over the person. Thus a Court Martial as- 
sumes jurisdiction where the party was not liable to Martial law, 
held void. Smith vs. Shaw, 12 John. R., 257. 

In a case of assessment of taxes, if the person taxed or the sub- 
geese of taxation, be not within the authority of the officers 
who make the assessment, all subsequent proc cedings by mere min- 
isterial officers under a warrant to enforce the tax are deemed ut- 
terly void, the original assessment being coram non judice. ‘Thurs- 
ton vs. Martin, 5 Mason R., 501. See also cases there cited. 

Upon a commission of bankruptcy sued out against a person not 
a trader, (a class of persons over whom, under certain circumstan- 
ces coinmissions may issuc) it was held the commission of bankrupt- 
cy was void, the jurisdiction being confined to particular persons 
and cases. And the Court said, “ Where Courts of justice assume 
a jurisdiction which they have not, an action of trespass lies against 
the officer who executes process, because the whole proceeding was 
coram non judice.”’ 2 Wilson R., 384. An application was made 
for letters of administration during the absence of the executor who 
had duly proved the will of the testator, and qualified as executor 
thereto, which was granted by the Court of Ordinary in the State 
of South Carolina. This case going by writ of error to the Su- 
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preme Court of the U. S., the Court say, (Chief Keaton Marsha | de 


livering the opinion) “In its very nature, =i einen of an ad. 
ministrator, during the absence of an executor under no disability 
is essentially nothing more than the appointment of an agent for that 
executor. This the ordinary has no power todo. The executor 
alone can appoint his agents. If the ordinary-had no jurisdiction in 
the case, then the crant of administration was void ab initio, and all 
the acts of tho grantee are void.’ _ Griffith vs. Frazier, 3 Peter’s 
Con. R. S. C., 11-12. 

These cases and many others not deemed necessary to be referred 
to, shew that to authorize the assertion, that a judgment is void, it 
must have ¢ ‘manated from aCourt of limited jurisdiction, not acting 
Within jis legitimate prerogative, or in a Court of general jurisdic- 
tion where the parties are not actually, or by legal gonstruction. be- 
fore the Court and subject to its jurisdiction. 

The case referred to in the instruction under consideration was 
before a Court of general jurisdiction. ‘The parties were before 
the Court. Pleas in barof the action and puis darrien continuance 
were filed. Upon the whole case jadgment was given by the Court 
for the plai 
this judgment void or voidable ? 

It is laid downin Elliot, et a/., vs. Picrsol, et aJ., 1Peter’s R., 340, 


and re-assertedain 2 Peters 169, “ where a Court has jurisdiction, it 





iff which was subsequently reversed for error. Was 


has a right to decide every question which occurs in the cause; and 
whether its decision be correct or otherwise, its judgment until re- 
versed is regarded as binding in every other Court.” 

So in the case of Voorhees vs. the Bank of the United States, 10 
Peters 474-5, the Court say: “the line which separates error in 
judgment from the usurpation of power, is very defivite, and is pre- 
ciscly that which denotes the cases where a judgment or decree is 
reversable only by an Appellate Court or may be declared a nulli- 
ty collaterally, when it is offered in evidence in an action concern- 


ing the matter adjudic 


te lor purporting to have been so. Inthe one 
case it is a record importing absolute verity ; in the other mere 
Waste paper.” 

The foregoing authorities as well as many others not supposed 
necessary to be referred to, clearly show that judgments of Courts 
of gencral or competent jurisdiction, are not considered under any 
circumstances as mere nullitics, but as records importing absolute 
verity and of binding efficacy, until reversed by a competent appel- 








as 


268 JANUARY TERM, 1848. 


William G. Ponder, ts. V W. D. Moseley and others, Administrators. 











late tribunal. ‘They are veidable: not void. The Supreme Court 
of Florida decided in the ease of Parkhill’s Administrators vs. the 
Union Bank of Florida, the judgment of the Court below was erro- 
neous. It did not decide it was void. 

While then the judgment of the Superior Court which has already 
been shewn to have ‘been a Court of general and complete juris- 
diction remained of record, and unreversed, importing per se abso- 
tute verity, and possessing by virtue of the authority of the Court 
in which it was rendered, a binding efficacy, an execution issued 
thereon, and was placed in the hands of the proper officer of the 
Court, who levied the same on the negroes in controversy in this 
suit, being the property of the estate of Samuel Parkhil!, deceased, 
against whose representatives that judgme nt was re ‘ndered and af- 
ter having duly advertised the sale thereof proceeded on the designated 
day to offer said negroes for sale at public outery to the highest bid- 
der. At which sale the defendant in this action below, Wm. G. 
Ponder, being the highest bidder became the purchaser and paid for 
and obtained the delivery to him of the said negroes. This then 
being a case of a purchase under an execution issued in conformi- 
ty to the statute in such case provided, under a judgment rendered 


by a Court of competent jurisdiction, and when execution issued of 


binding efficacy, it is sufficient to give the purchaser a good title. 
Armstrong vs. Jackson, 1 Blackford, 210. x 


The judgment of the Court, the execution and the bill of sale of 


the Marshal, were all in evidence in this ease, and this was al! the 
defendant was required to shew. Lessee of Cooper vs. Galbraith, 
3 Wash. C. C. R., 550, and cases there cited. Also Simms and 
Wise vs. Slacum, 3 Cranch, 300. In which last case C. J. Mar- 
shal says, “ the judgments of a Court of competent jurisdiction (al- 
though obtained by fraud) have never been considered as absolutely 
void, and therefore all acts performed under them are valid so far 
as respects third persons.” 

The plaintiff in this action in the Court below proved that there 
were nine other executions issued from the same Clerk’s office, on 
judgments rendered by the same Superior Court, at the same term, 
and on the same state of pleadings as in the case of the Union Bank 
of Florida against Manly and wife Administrators of S. Parkhill. 
in favor of other plaintiffs which judgments have never been ap- 
pealed from, or in any wise reversed, and which are now irreversi- 
ble because by limitation no appeal or writ of error can be now ob- 


¥% 


























JANUARY TERM, 1848. 269 


William G. Ponder, vs. W. D. Moseley and others, Administrators. 


tained,—and under. which other executions a levy and sale of the 
negroes in this controversy, were also had and made at the same 
time and place. In the case of Voorhees vs. the Bank of the Uni- 
ted States, 10 Peter’s R., 475, the Court state the doctrine and say 
“there can be no middle character assigned to judicial proceedings, 
which are irreversible for error. Such is their effect between the 
parties to the suit, and such are the immunities which the law 
affords to a plaintiff who has obtained an erroneous judgment or 
éxecution. [t would be a well merited reproach to our jurispru- 
dence if an innocent purchaser no party to the suit, who had_ paid 
his money on the faith of an order of Court, should not have the 
same protection under an erroneous proceeding as the party who des 
rived the benefit accruing from it. A purchaser under judicial 
process, pays the plaintiff-his demand on the property sold; to the 
extent of the purchase money he discharges the defendant from his 
adjudged obligation. ‘Time has given an inviolable sancity to ev- 
ery act of the Court preceding the sale, which precludes the de- 
fendant from controverting the absolute right of the plaintiff to the 
full benefit of his judgment, and it shall not be permitted, that the 
purchaser shall be answerable for defects in the record, from the 
consequence of which the plaintiff is absolved. Such flagrant in- 
justice is imputable neither to the common or statute law of the 
land. If a judgment is reversed for error, it is a seftled prin- 
ciple of the common law coeval with its existence, that the defen- 
dant shall have restitution only of the money. The purchaser 
shall hol! the property sold, and there are few, if any states in the 
Union who have not consecrated this principle by statute.” 

It was urged in argument in this ease, that the writs of execution 
were illegally levied. The judgments being against Manly and 
wife, administrators, and not against them and Moseley, administra- 
tors de bonis non of 8S. Parkhill, deceased. 

The executions were commanded to be levied of the goods, &e., 
of Samuel Parkhill, deceased, in the hands of Manly and wife, ad- 
ministrators, &c. That the goods were the goodsof 8. Parkhill, 
deceased, and in their hands, is averred in both counts of the decla- 
ration: itis true they allege them to have been the goods, &c., of S. 
Parkhill, deceased, and to have been possessed by them, together 
with William D. Moseley, the other plaintiff in this suit, as admin- 
istrators de bonis non. Now the judgment was against them as ad- 
ministrators, and the execution went against them as such, to be 








« 


7 


270 JANUARY TERM, 1848. 
William G. Ponder, re. W. D. Moseley and others, Administrators. . 





levied of the goods, We., of their intestate, by reason of his indebt- 
edness ; the execution was levied on his property, and went to pay 
his debt, and pro tanto to relieve his legal representatives... If one 
ig sued as executor, when he is administrator, it must be pleaded in 
abatement——le cannot set it up in bar, because it is the same right, 
and but by another name. Granwell vs. Sibley, 2 Lev., 190. Har- 
ding vs. Salkin, Comb., 220. Powers vs. Cook, 1 Lord Raymond, 
634. 

If debt is brought against two as executors, they plead judgment 
against one of them as administrator. This is good in bar, beeause 
iiiee was a true debi due, and a recovery upon the right of the 
debt. Parker vs. Amys, 1 Lev., 261. So the administrators de 
bonis non in this case might plead a former recovery against some 
of them as administrators, and a payment by one-as administrator 
would be good in bar to prevent a recovery against the whole as 
administrators de bonis non. 


The Court are aware there is a conflict of authorit 


ties on this 


ior 
point. In the recent case of ‘Taylor and others, rs. Savage, 1 How. 
S. C. R., 282, the Court say, (Chief Justice Taney delivering the 
opinion,) “The deeree in the Circuit Court is against Geowge M. 
Savage, executor of the last will and testament of Samucl Savage, 
deceased. ‘There was no otlier party respondent in the District 
Court, and the decree was passed agaiust him in hig representative 
character." Before the appeal was prayed on either side he had 
ceased to be the representative of the estate of Samuel Savage, and 
had no control over it, nor any right to interfere with it, by prose- 
cuting or appearing to an appeal, or in any other manner. By his 
removal from the office of executor, he was as completely separated 
from the business of the estate as if he had been dead, and had no 
right to appeal in or be a party in this or any other Court, to a suit 
which the law confided to the represeniative of the deceased. No 
further proceedings, therefore, could be had in the District Court 
until Benham, the administrator de bonis non, was made a party.” 
It further appeared in this case by affidavit, that after appeal grant- 
ed, and the record was made out and sent up, (/or no notice was 


taken of it on the record.) execution had issued in favor of the ap-* 


pellant. The Court say, “In this view of the subject, it follows 
that the execution issued on the deeree was unauthorized and void, 
and no right of property will pass by a sale under it, if one should 
be made by the Marshal.” 
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In 4he cuse of Je wie Us. I witt, 5 Mas ss. R., 275, Chief Suisies 
Parsons says, “that it is a good plea in bar against an administra- 
tor, that since the commeneément of the action against him, he has 
been removed from office by the Judge of Probates.” “ If the 
matter of the plea be good, it shows that the plaintiff has no cause 
of action against the defendant, cither on this or any other writ. 


’ ’ 9 


It-is, therefore, prope rly ] pleadal ib] e in bar.’ 

Ihave noi been able to perecive the precise analogy of the last 
case cited to the present one, although by the revocation of letters 
of administration to Mrs. Manly and her husband on the estate of 
S. Parkhill deceased, if letters of administration de bonis non, on 
the estate of the decedent had been granted te yany other person, the 
plea would be good in bar because noaction could be maintained against 
them as administrators on that, or any other writ, yet when the same 
identical persons are appointed administrators de bonis non, to 
succced themselves as administrators on the same identical estate, 
and on which the same plaintiff claims to have a cause of action, 
it seems to me that although the writ on which the suit was pro- 
gressing might not be properly allowable, yet another writ might be 
givensagainst the defendants on which suit could be maintained, to 
Wit: a writ against Martha Ann Manly, late Parkhill, and Hiram 
Manly in right of his wife, and William D. Moseley, administrators 
de bonis non of Samuel Parkhill, deceased, the two former being 
the same identical persons, and not different, defending by represen- 
tation the same identical estate. Whereas, if as administrators they 
pleaded a good plea in bar, when they came to be sved as adminis- 

rators de bonis non, jointly with Moseley, for as much as the plain- 
tiffs action would be barred as to them, it would be barred against 
the administrator de } bonte non, because being joint, they are as one 
person in law for the purpose of representing the estate, and this 
would be, to herhay the revocation of letters of administration to 
Mrs. Manly and her husband, a good ‘plea in bar to the plaintiff ’s 
action. I cannot think the plaintiff should lose his right of action, 
or his demand (if one be due him) for such a cause. 

In the case of Taylor, et al., rs. Savage, Chief Justice Taney in 
delivering the determinations of the Supreme Court announced the 
execution in that case void and very properly as a consequence said 
no right of property will pass by a sale under it? The recognized 
doctrine everywhere is, that a sale under a void execution will not 
pass property tothe purchaser. The reasonon which the Chief 
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Justice founde d his determination is that in that case there was no 
defendant in Court, the executor having ceased to be the representa- 
tive of the estate of Samuel Savage, andadministration having been 
committed to a different person. That the executor had no right to 
interfere with the estate by prosecuting, or appearing to an appeal, 
or invany other manner. If the administration de bonis non, had 
been committed to the same person the case would have been dis. 
tinctly different, and the execution would not have been void, but 
at most but voidable. In this case we have seen the defendants 
Manly and wife not only in Court pleading after the revocation of 
pie, letters, and subsequent re-appointment to the same trust as ad- 
ministrators de bonis non, but they pray a writ of error—it is al. 
lowed them. ‘They*appear in the Superior Court, are recognized 
as.competent parties, maintain their writ of error, and the judgment 
below is reversed upon their motion. 

They must therefore have been competent parties whom an exe- 
cution might issue, upon a judgment unreversed and unappealed 
from, and which itself was not void but erroneous. ‘The execution 
in this case was therefore only voidable, and under such un one a 
purchaser acquires a right of property, and is distinguishable from 
the case of Taylor, et al., vs. Savage. But in the case under con- 
sideration before the Supreme Court, the question of the character 
of the execution did not properly arise, no question Was made by the 
record, or was necessary to the determination in the case. ‘The 
character of the execution was not discussed, no authorities on the 
point were referred to by Counsel, or the Court; with very great 
respect for Chief Justice Taney, J incline to think his decision of 
that point may be regarded as, rather rather an obiter dictum. 

But the defendant in this case relies on an estoppel in pais, as al- 
so protecting him in the purchase of the negroes in controversy. I 
shall not stop to consider the doctrine, but content myself with a 
reference to the cases of Cotten vs. Williams, Flor. Rep., 54, and 
Camp v3. Parkhill’s administrators, decided at this term, for the doc- 
trines of estoppel in pais, which I need hardly add have the sane- 
tion of my approval. ? 

I will look at the facts of this case. Before the day of sale, one 
of the slgves purchased by Ponder Applied to Moscley, one of the 
plaintiff ’s to purchase her. He declined (because he said he was 
unable,) but recommended her to apply to Ponder who owned her 
husband. . She went to Ponder accordingly, and thereafter he attend. 
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ed the sale; at the sale Moseley was present—advised Ponder to 
purchase, and upon suggestion about title, said there would be no 
difficulty—said that he had hired the negro, and that she would 
suit Ponder. Moseley took an active part in separating and parcel- 
ing the negroes so as to make them bring the best price. Mr. Ar- 
cher, attorney for Mrs. Manly, forbade the sale, because he said the 
negroes were subject to her dower. Moseley expressed disappro- 
bation ; said the sale had better go on, that the negroes could not be 
sold ata better time. Said audibly to the crowd, bid up, bid up 
gentlemen, the property is not bringing half its price. The title 
will be good. And thereupon the property sold better. Moseley 
bid at the sale as high as $800 for one negro woman, and at least 
bid for two slaves at that sale. 

Manly also was there and kept an account of the sales; asked 
William Bloxham, a witness, to bid against Col. Gamble who was 
buying slaves for Meintzhagen without competition. Witness did 
so and caused the slaves bought by Gamble to bring at least $1500 
more than they would have done. During all this time we hear 
nothing of a void judgment—a void execution—or a bad title to 
property—or an improper levy on property. The only claim inter- 
posed is for Mrs. Manly’s right of dower. The parties even seem 
to waive that, and a fortiori any other claim—and it is most certain, 
it is not now the pretext for this attempted recovery. 

The administrators de bonis non were present assisting at and 
enceuraging and aiding this sale. The property sold according to 
testimony at its fair value. Can now any reasonable person arrive 
at any other conclusion, than that the condition of the purchaser or 
purchasers was or were changed by this conduct. Suppose these 
administrators by themselves or their attorney with their assent, had 
said: This property ‘has been wrongly levied; it is the property 
of the administrators de bonis non of Parkhill deceased; it has 
been levied on asthe property of the administrators whose letters 
have been revoked. ‘The judgment is void. ‘The execution is 
void. The whole matter is illegal, and purchasers will buy at 
their peril. Would the property under such circumstances have 
brought fair value. Would Ponder who is represented as a pru- 
dent, cautious man, have become a purchaser. Was not iy fine, a 
belief induced by the conduct of these administrators which caused 
the purchaser Ponder to change his previous position. If so, (and 
so We think) then by the law of estoppel they are concluded from 
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averring against Ponder a different state of things existing at the 
same time. 

The foregoing remarks and authorities referred to, rightly con- 
sidéred, we think, shew that the Superior Courts of the Territory 
of Florida, were Courts of general jurisdiction. That the Superior 
Court of Leon County had and rightly took jurisdiction of the subject- 
matter in the case of the Union Bank of Florida vs. Parkhill’s admin- 
istrators. ‘That the defendants in that action were legally sum- 
moned to answer to that suit, and appeared and pleaded pleas in bar. 
That that Court having competent jurisdiction, both of the subject- 
matter, and the parties, gave judgment in favor of the plaintiff.— 
That while that judgment was in full foree, and when no appeal or 
writ of error had been sued out on it, an execution issued on said 
judgment (as well as on sundry other like judgments) from the 
Clerk’s office of said Superior Court, pursuing the judgments on 
which they had been respectively issued, and according to law— 
which executions were all placed in the hands of the Marshal who 
was the officer of said Superior Court. That by virtue of said ex- 
ecution the Marshal levied upon the negroes in controversy, and up- 
on others being the property and effects of the estate of S. Parkhill, de- 
ceased, according to the very right of the case. That under and 
by virtue of those executions and levy, after having duly adver- 
tised, he sold at public outery, to the highest bidder, the said slaves 
for ready money. ‘That William G. Ponder, the (defendant below 
in this suit, and) appellant in this Court, became the purchaser, paid 
for and took possession of the negroes now in controversy. ‘That 
said judgments being judgments of a Court of Record of general 
and competent jurisdiction were not and could not be void; but 
valid, unless appealed from, or reversed for error, and therefore void- 
able only. 

That a purchaser at a public sale, under and by virtue of an exe- 
cution issued upon a voidable judgment, if sale be made before the 
judgment is reversed, acquires a good title. ‘That nine of the judg- 
ments upon which executions issued are valid even if erroneous, the 
limitation of time for appeal or writ of error having expired. And 
that there was no irregularity in the levy material io the very right 
of the parties the true defendant being Samuel Parkhill in his life 
time and his representatives in right of his estate after his death, 
and the property levied on and sold, his property to pay his debts, 
and that the plaintiffs are estopped to deny his title. , 
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The Court will forbear to express their sense of the inconvenience 
which would result in society from the establishment of a rule, 
which would create uncertainty among buyers, at Sheriff’s sales 
under executions issued from their highest Courts of record and 
original jurisdiction. It might perhaps be justly apprehended that 
such a rule would disarm the Courts of the power to redress private 
wrongs or to enforce private rights. 

We are therefore of opinion, that the Circuit Court erred in the 
instruction under consideration. That the judgments and execu- 
tions under which the slaves were sold were not void. That they 
gave a sufficient authority for the sale, and that the right of prop: 
erty in these slaves passed by the sale to the defendant or appellant, 
William G. Ponder. 

The foregoing opinion being conclusive of this whole case, the 
Court have not deemed it necessary to look further into the assign- 
ment of errors set down in the record. 


Per Curiam.—The judgment of the Court below is reversed and 
the Clerk of this Court will tax costs in favor of the appellant. 


Hawktns, J., said, that he agreed to the conclusions, but not alto- 
gether to the reasoning of the Court as expressed in the opinion of 
Judge Laneaster. He was in favor of a reversal exclusively on the 
ground that the plaintiffs in the Court below were estopped by their 
words and conduct to deny the title of Ponder to the slaves in ques- 
tion. 


ie 
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Cartes Le Baron ann Watrter T. Coiquitt, APreLLants, vs. 
Tos. W. Faunteroy, et al., APPELLEES. 
— 

A paper purporting to be the will of F. was admitted to probate by the Coun. 
ty Court of Escambia, and L. appointed administrator with the will annexed. 
Under the provisions of the will, L. paida legacy of $50,000 to the widow 
of testator. Afterwards the next of kin of F. applied by citation to the 
County Court for revocation of the probate of the will, and the application 

“was refused, but upon appeal from the judgment of the County Court, the 
Superior Court revoked the probate and sect aside the will. Held, that the 
payment by L. of the legacy did not constitute a devastarit, but on the con. 
trary was a duty enjoined by the obligation of his official oath, and that the 

- mext of kin could not recover the amount of the legacy against the admin- 
istrator, . 

In such case where the widow and legatce afterwards married and died, her sur- 
viving husband is not liable to the next of kin for the amount of the legacy 
upon suit instituted after death, and simply upon the allegation that the ad- 
ministrator in paying the legacy commitfed a devastavit. 

An appeal from a final deeree opens for consideration all prior or interlocutory 
orders or decrees connected with the merits of the final decree. 


This case comes up by Appeal from Decree rendered pro forma 
in Chancery in Escambia county, upon bill filed by heirs of George 
L. Fauntleroy against Charles LeBaron hisadministrator, and Walter 
T. Colquitt who intermarried with the widow of George L. Faunt- 
leroy. The facts of the case and the pleadings appear in the fol- 
lowing agreed state of facts and pleadings, and in the opinion of the 
Court :— 


The following facts are admitted and agreed upon in this cause : 

Ist. On the fifth day of November, 1839, George L. Fauntleroy 
died in Escambia county. 

2d. On the 27th day of December, 1839, application was made ~ 
to the Judge of the County Court of said county, for probate of a 
supposed will of the said George L. Fauntleroy, deceased, which 
application was rejected and refused by the Court. 

3d. On the 22d day of January, 1840, letters of administration 
were duly granted by said County Court to Charles Le Baron on 
the estate of said Fauntleroy. 

4th. On the 7th day of April, 1840, application was again made, . 
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by the widow of the said George L. Fauntleroy, deceased, to the 
Judge of the County Court of Escambia county, for probate of the 
said supposed will, and the same was then duly admitted to probate 
as the will of the said George, on the testimony of George Willis 
and Judith Fauntleroy, now Caldwell, and there being no executor 
appointed or named in said supposed will, the same was ordered to 
be annexed to the letters of administration of the said Le Baron.— 
The said will was written and executed by the said George L. Faunt- 
leroy about two weeks before his death, and in the words and figures 
following, to wit: 

“ Pensacola, 22d Oct., 1839.—In the name of God, amen. I, 
George L. Fauntleroy, of Pensacola, Florida, do hereby make this 
my true and only will. 

“‘] give my wife fifty thousand dollars forever, to be paid in bonds, 
&e. I also give her the Piano, the sets of silver, and the dessert set 
of China. 

“To my slaves Davy, James, Maria Ann, and the children of 
James and Maria Ann, I give their freedom torever, to be liberated 
at the expiration of six months from my decease. I give” 

5th. On the 25th and 31st of May, 1840, said Le Baron, as ad- 
ministrator with the will annexed, assented to the foregoing legacy 
to the widow and paid over to her $50,000 in bonds and notes due 
the estate, and $302 78, this being the estimated value of the Piano, 
silver set and dessert set of China, as directed in said supposed 
will. 

6th. On the 15th day of October, 1840, the said Aphia, having 
removed to the State of Georgia, intermarried with the defendant 
Walter T. Colquitt, and on the first day of December, 1840, the 
said Aphia died. 

7th. On the sixth day of October, 1841, the parties complainants 
herein applied by citation to the County Court of Escambia county 
for revocation of the probate of the said supposed will of the said 
Gecrge L. Fauntleroy, and a judgment and sentence was pronoun- 
ced by said Court against the application. Whereupon the appli- 
cants appealed to the Superior Court of the said county, and the 
judgment and sentence of the County Court was reversed, and a 
judgment was rendered in said Superior Court revoking and setting 
aside-said probate of said supposed will. Which judgment was af- 
terwards affirmed by the Court of Appeals. 

Sth. Said Fauntleroy in his life time was guardian of one Ann 








4 


° 


278 JANUARY TERM, 1848. 


Le Baron and Colquitt, Appellants, vs. Thos. W. Fauntleroy, et al., Appellees: 








Beatty, a minor, who had some,slaves in Florida, and they were 
hired out by the said George, he reeciving the hire and keeping a 
regular account thereof. On the first of January, 1841, there 
was due to the said Ann Beatty, $4,341 07, as the balance of said 
hire,and the same was duly paid over by the said Le Baron to the 
Guardian of said Ann Beatty, appointed after the death of Fauntle- 
roy. 

9th. On the 19th day of August, 1840, said Le Baron, as admin- 
istrator, purchased at-Mobile a draft on New York, drawn by Hart, 
Anderson & Co., in favor of J. C. Jacobson or order, for 8668 57 ; 
this sum being then due to said Jacobson, in Virginia, for the board- 
ing and tuition of the said Ann Beatty—no guardian of the said Ann 
having been yet appointed since the death of the said George L. 
Fauntleroy. Said draft was duly forwarded to the said Jacobson 
and by him presented for payment, but the same was not accepted, 
and was protested. Suit was brought and judgment was obtained 
against the drawers without delay, and the execution was returned 
nulla bona. Suit was then brought by said Le Baron, as adminis- 
trator, against Ann Beatty and Thomas Heard, (with whom she had 
since intermarried,) in the Superior Court of Escambia county, to 
compel them to account to the estate for the amount of said protes- 
ted draft; and at the June term of the Circuit Court for said coun- 
ty in 1846, the defendants having appeared and answered, the 
said Cireuit Court decreed against the bill and ordered it to be 
dismissed. 

10th. The entire amount of assets which have come to the hands 
of the said Le Baron, as administrator, (counting the $50,000 paid 
the ‘widow as so much money, and regarding the amount due Ann 
Beatty as a part of the estate,) is 80,365 37. ‘The amount paid 
out by him to widow and distributees, (including the amount of the 
protested draft of Hart, Anderson & Co.,) and for debts and expen- 
ses, is $80,644 60, besides one thousand dollars paid R. C. Corbin. 

11th. The following is a schedule of the persons entitled toclaim 
under the will of the said George L. Fauntleroy, and of the pay- 
ments made to them respectively by the administrator : 


Aphia B. Fauntleroy, widow, - : - $50,302 78 
Edmund and Leonard Corbin, through their father and 
guardian, R. C. Corbin, - . - 4,500 00 
Amount carried forward, . ° : . $54,802 78 
le 
% 
% 
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Amount brought forward, mi ve - - $54,802 78 
Fanny. Wyatt, intermarried with G. L. Nicholson, - 2,500 00 
Maria Curtis, through her guardian, C. G. Curtis, 2,500 00 
Thomas W. Fauntleroy, : - . 2,673 35 
Judith Fauntleroy, Mrs. Caldwell, - “ 3,676 59 
George Willis, guardian of his children, - . 3,595 00 

$69,747 72 


WALKER ANDERSON, 
Solicitor for Complainants. 

BENJ'N D. WRIGHT, 
Solicitor for Defendants. 

1. The bill states certain facts as a ground for relief, which are 
set forth in the agreement as to facts entered upon the record, and 
prays for relief. 

2. Charles Le Baron, one of the defendants, demurs generally 
to the bill, and specially in that he is bound to settle his accounts, 
as administrator, in the County Court of Escambia. 

3. Walter T. Colquitt, defendant, pleads, and for plea saith, that 
the will of Fauntleroy was duly admitted to probate, in which a 
legacy of $50,000, in bonds, &c., was bequeathed to Aphia Faunt- 
leroy, widow. That, in pursuance of the will and probate, the 
adininistrator, Le Baron, delivered to the said Aphia the said sum 
of money in bonds and notes. 

4. Charles Le Baron pleads, and for plea saith, what Colquitt 
said in his plea, adding, thinks at the time of his payment to the 
widow, the probate of the will was in full force and unrepealed. 

5. Charles Le Baron answers, that he has filed a correct state- 
ment and account of the assets of the estate of Fauntleroy, together 
with an account of payments and distribution of the same, so far as 
administered, and an account of the assets yet unadministered. 

46. Decree of the Superior Court. 

And now at this day a decree was made by the Court, and is in 
the following words and figures, to wit: 

Fauntleroy and others, ) 

vs. | 

Charles Le Baron, Administrator, } 
W. T. Colquitt and Henry Ah- | 
J 


rens. 


In Chancery, Nov. T’m, 184 3. 


The exceptions taken to the report of the Clerk and Master in 
this case having been overruled, the cause was then submitted upon 
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bill, answer, plea, and demurrergy It appears that some time in the 
year 18—, George F. Fauntleroy departed this life, leaving a paper 
writing purporting to be his last will and testament, which was ad- 
mitted to probate in the County of Escambia. ‘That letters of ad- 
ministration, with the said “wé//’’ annexed, were granted to Charles 
Le Baron; that by said supposed last will ahd testament, fifty 
thousand dollars in good notes and bonds, &c., were bequeathed to 
Aphia Fauntleroy, widow of the said George F. Fauntleroy, dee’d ; 
that by authority of said “letters testamentary,”’ said Le Baron 
took possession of the estate of said Fauntleroy, and paid over to the 
said Aphia (widow) the said legacy ; that said Aphia subsequently 
intermarried with the said W. 'T. Colquitt, and shortly thereafter 
died ; that subsequent to said probate payment of the said legacy, 
and intermarriage of the said Aphia with the said Colquitt, pro- 
ceedings were instituted to set aside and annul said probate, and re- 
sulted in a final decree, declaring the said paper writing not to be 
the last will and testament of the said George F. Fauntleroy.— 
It also appears that the legacy aforesaid was paid, before proceed- 
ings Were instituted to set aside the wi//, and while the probate 
aforesaid was unrevoked, and before any notice had been given 
of an intention to revoke the same. 

It is therefore ordered, adjudged and decreed, that the plea filed 
in this cause by the said Colquitt be sustained, and the bill dis- 
missed as to him; for should the legacy, thus paid to the said 
Aphia, before her intermarriage with him, be excessive of her 
distributive share as widow under the laws of Florida, then the 
right of the other “distributees” (if they had any) to sue for 
this excess should have been exercised before the death of the 
said Aphia—for by her death her coverture with him was dis- 
solved, and he was no longer responsible for any liabilities existing 
against his said wife anterior to her marriage with him, and which 
might have been enforced jointly against them during the cover- 
ture. It is further declared to be the opinion of this Court, that the 
said Le Baron did not commit a devas/avit in paying over the said 
legacy to the said Aphia, before a revocation of the probate, or notice 
thereof, and before suit brought to invalidate and set aside the said 
will. It is further ordered that the demurrer filed in this case by 
the said Le Baron be overruled, and he is hereby ordered and decreed 
to distribute amongst the complainants, their respective proportions 
of the assets remaining in his hands after paying the aforesaid leg- 
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acy, and deducting the costs, charges and commissions incurred, 
in administering said estate. It is further ordered, adjudged, and 
decreed that this suit be dismissed, so far as it secks to make Henry 
Ahrens the security of said Le Baron on his administration bond, a 
party defendant, for in case of a default, or devastavit by said Le 
Baron, the remedy against said surety, would be in an action at 
law upon the administration bond. 
DILLON JORDAN, Judge. 

7. From this decree an appeal was taken by defendants, and the 
Court of Appeals decreed as follows : 

George Fauntleroy and others, ] Appellants. 
and 
Charles Le Baron, Walter T. {. Appellees and 

Colquitt and Henry Ahrens. J Defendants. 

Upon an appeal toadecree of the Superior Court for the Wes- 
tern District for the county of Escambia. 

This cause coming on to be heard on an appeal from the decree 
of the Superior Court of the Western District sitting as a Court of 
Chancery in and for Escambia county, and after hearing the argu- 
ments of Mr. Anderson and Mr. Brockenbrough, of counsel for 
complainants, no counsel appearing on behalf of defendants, and 
after inspection and examination of the record in said cause, and 
due deliberation being thereon had, it is ordered, adjudged and de- 
creed, and this Court by virtue of the power and authority in it ves- 
ted, doth hereby order, adjudge and decree that the decision and decree 
of the said Superior Courtofthe Western District, made and entered in 
this cause, at the November term of said Court, in the year 1843, be and 
the same is hereby in all things reversed, annulled and set aside, ex- 
cept as to so much of said decision or decree of November term 
1843, as directs or decrees that the bill of complaint shall be dis- 
missed as to the said Henry Ahrens, and the said deerce, so far as 
the same declares that the said Ahrens is not properly a party to 
this suit, and ought not to be included in the bill of complaint, is 
hereby affirmed. And it is hereby ordered anddecrecd that the 
said bill be dismissed as to the said Ahrens, without prejudice how. 
ever to the future rights of the complainants. And it is further 
ordered, adjudged and decreed; that so much of the previous or in- 
terlocutory decree in this cause, (made before the final decree of 
November, 1843, atoresaid,) by the said Superior Court as adjudged, 
ordered or decreed the complainants’ bill of complaint to be dis- 
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missed as to the said Colquitt, and so much of said interlocutory 
decree as orders and directs the said bill to be dismissed so far as 
it charges the said Le Baron with a devastavit be and the same is 
hereby reversed, annulled and set aside, and that the remainder of 
said interlocutory decree be affirmed. And it is further ordered, 
adjudged and decreed that this cause be remanded to the Superior 
Court of the Western District, with directions to that Court to over- 
rule the pleas and demurrers of the defendants, Colquitt and Le 
Baron, and to cause them to answer fully and distinctly the com- 
plainants bill, and to proceed in said cause according to law and 
equity, and as to right and justice may appertain. And it is fur- 
ther ordered and decreed that the said defendants, Le Baron and 
Colquitt, pay the costs of said appeal in this Court to be taxed. 

8. Walter T. Colquitt answers, setting forth facts already sta- 
ted and also alleging that certain of the bonds and: notes paid to 
Mrs. Fauntleroy by Le Baron had been lost to respondent, who had 
incurred certain expenses in endeavoring to collect them; the facts 
relating hereto will appear by affidavits, to be taken by agreement. 

9. The amended answer of Charles Le Baron recites facts al- 
ready upon the record, and replies to his accounts, which are 
filed. 

10. Decree of the Circuit Court : 

Thomas Fauntleroy, ct a/7., Complainant, ? In Chancery, Circuit 
vs. -Court, Western Dis— 
Charles Le Baron & W. T. Colquitt. \ trict, Escambia county. 

This day came the complainants by their counsel, and the de- 
fendants by their counsel, and thereupon this cause was submitted 
for hearing upon bill, answer and exhibits, and the Court having ad- 
vised and considered the same and the decree of the Court of Ap- 
peals of the late territory of Florida, doth order and decree as fol- 
lows: 

That defendants, Charles Le Baron and Walter T. Colquitt, are 
properly chargeable in account with complainants, as heirs and dis- 
tributees of George L. Fauntleroy, deceased, with the bonds and 
securities in the proceedings mentioned and referred to at the val- 
ue thereof, delivered by the said Le Baron under the pretended 
will of the said George L. Fauntleroy to said Walter T. Colquitt, 
in payment of a legacy to Aphia, wife of said Colquitt, and formerly 
widow of said Fauntleroy, mentioned in said pretended will. 

That said defendants, Colquitt and Le Baron, in accounting for 
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said securities or their value, and;the interest thereon since the date 
of their respective receipts, are entitled to be credited with the in- 
terest in value of said Aphia as widow, and her representatives, in 
the estate of the said George L. Fauntleroy, that is to say, one-half 
of the clear actual value of the personal estate, (except slaves,) ef 
the said Fauntleroy, with the value of the use of one-half in val- 
ue of the slaves after the death of the said George L. Fauntleroy 
up to the death of the said Aphia, and to the value of the use of 
one-third in value of the lands of said George L. Fauntleroy, de- 
ceased, during the same interval: the value of which said uses for 
life of said portions of the slaves and lands is to be estimated by 
taking one-half of hires and profits of the slaves, realized or secured 
during that period by the said Charles Le Baron as administrator, 
or said complainants; and one third of the issues and profits re- 
alized and secured from the land during the same period by said 
Le Baron, as administrator, or said complainants. Provided, that 
all payments, (exclusive of the delivery of said bonds and seeuri- 
ties to said Colquitt under the said pretended will,) made tosaid Aphia 
or said Colquitt, on account of said claim for dower, be deducted as 
of the dates they may have been respectively made. And provi- 
ded further, that in estimating the value of the estate of the said 
Fauntleroy, the estate of Ann Beatty, held by him as guardian of 
the said Ann Beatty, be not regarded as assets in the hands of the 
administrator, but that the same be deducted from the fund out of 
which dower is to be paid to the said Aphia and her representatives. 

And it is further ordered and decreed, that it be referred to Owen 
M. Avery, one of the Masters of this Court, to take account of and 
ascertain upon such proofs as shall be adduced by the parties, after 
notice to them or their counsel for that purpose, what amount of 
bonds and securities delivered as aforesaid, under said pretended 
will, to said Walter ‘I’. Colquitt, remains in specie in the hands of 
said Colquitt, and the value of the remainder which may have been 
collected or disposed of: and also what is the value of the dower of 
said Aphia in said estate, estimated upon the principles above laid 
down—and that the said Master make report to this Court, with all 
convenient speed, upon the matter herein decreed and referred, with 
such other matter specially stated, as he may deem pertinent, or 
either of the parties may require to be so stated. 

GEORGE W. MACRAE, 
Judge of South. Cir. Florida, presiding in West. Circuit. 
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11. In obedience to the foreguing decree, the Master presented 
his report as follows: 
And now at this day, to wit: on the 13th day of October, A. D. 


1847, O. M. Avery, as Master in Chancery, and in pursuance of 


the above Decree, filed his report herein, which is in the words and 
figures, to wit: 

To the Hon. Thomas Baltzell, Judge and Sitting in Chancery for 
the County of Escambia: 

The undersigned to whom was referred by an order of this Hon- 
orable Court, to take account of and ascertain the amount and value 
of certain bonds and securities delivered by Charles Le Baron, ad- 
ministrator of George Fauntleroy, deceased, to Walter ‘T’. Colquitt, 
either remaining in the hands of said Colquitt or colleeted and dis- 
posed of by him; and also to ascertain the value of the dower of 
Aphia, the widow of said Fauntleroy, and since the wife of said 
Colquitt, estimated upon the principles set forth in a decree of this 

Sourt at the fall term thereof held in 1846, and to make report there- 
on with such other matters as he may deem pertinent to the contro- 
versy before the Court, respectfully reports: 

That his first eare has been to ascertain the clear value of the 


estate of the said George Fauntleroy, coming into the hands of 


the administrator, which is subject to the dower of said Aphia, late 
wife of the said Colquitt. 1st. The whole amount of the personal 
estate reduced to the possession of the administrator, as set forth in 
his account on file, is 80,385 37. From this amount the under- 
signed by the direction of the Court deducts the amount of the es- 
tate of Ann Beatty; which having been found in the hands of the 
deceased as the guardian of the said Ann, was paid over to her by 
the administrator, to wit: $4,495. He also deducts as directed the 
amount received on the sale for the hire of negroes and for house 
rent.* This amount according to the statement of the administrator 
is $3,276. He finds also amongst the assets reported as received 
a draft afterwards lost, amounting with charges to $752 13—which 
he deducts as forming no part of the estate realized. The expenses 
also of administration allowed by the Court of Probate, including 
the commissions of the administrator are also deducted, amounting 
to $6,169 95. The aggregate of these several items is $14,693 
08—which being deducted from the whole amount received by the 
administrator, to wit: $80,385 37, leaves as the fund subject to the 
dower of the widow $65,692 29.. The half of this amount is 
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$32,246 14—to which is to be added according to the terms of the 
decree of this Court, the value of the use of one-half of the slaves and 
one-third of the lands from the death of Geo. Fauntleroy to the death 
of his widow Aphia. ‘The real estate appears to ieee rented at 
$50 per mouth, and the slaves to have hired at $22 50 a mouth.— 
So that the sum of $27 99 a month is to be added to the dower du- 
ring the life-time of Aphia Fauntleroy, and she having survived 
her husbaud 13 months, the gross amount would be $352 70, ma- 
king the whole dower $33,208 84. 

‘The undersigned reports therefore that this amount, to wit: $33,- 
208 84, was properly paid by the administrator to Aphia Fauntle- 
roy on the 25th day of May, 1840. And it appearing that on that 
day, the sum of 50,302 78 was paid to Aphia Fauntleroy, it fol- 
lows that the sum of $17,093 94 was over paid, and that the ad- 
ministrator and the said Walter ‘T. Colquitt are responsible to the 
complainants for that sum, together with 8 per cent. interest on the 
same—which amounting on the 25th Oct., 1847, to $10,142: 37, 
makes the whole amount $27,236 31. 

2d. This amount of 27,236 31, due to the complainants, must 
be divided amongst them in unequal proportions, inasmuch as it ap- 
pears from the account of the adininistrator that unequal payments 
have been made to them. 

By a calculation which it is not necessary to spread at large upon 
this report, the undersigned finds that in order to equalize the shares 
of the respective claimants the aforesaid sum should be divided as 


follows, to wit: 


To B. C. Corbin, guardian, &c., $2,168 75 
2. To G. L. Nicholson, husband, &e., 4,168 75 
3. ToC. G. Curtis, guardian, &e., 4.168 75 
4. To J. P. Fauntleroy, 3,995 40 
5. To Dr. Byrd, guardian, &c., 6,668 75 
6. To A. C. Caldwell, husband, &e., 2,992 16 
7. To G. Willis, guardian, &c., 3,073 75 





$27,236 31 
The undersigned further reports that no testimony has been pre- 
sented to him us to any losses sustained by the said W. T’. Colquitt, 
on the amount paid over to the widow of George Fauntleroy, except 
that it is alleged in the answer of said Colquitt, that the amount of 
loss was about $8,000. He is informed by the respective Solicit- 
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ors of the parties, that further testimony upon this point will be ta- 


ken at some future period, and he will therefore only observe that - 


according to the principles upon which this report is based, whatever 
loss sustained by said Colquitt, may by the Court be adjudged to 
fall on the estate of the said Fauntleroy, should be deducted from 
amount with which he would otherwise be charged. 

In conclusion, the undersigned reports, that a large amount of 
the estate, to wit: More than $14,000 is yet unadministered. The 
greater portion of this being represenfed as bad debts, and a part 
being in process of recovery by law, he submits to the Court, that 
it be left to future adjustment, upon the same principles set forth in 
this report. 

O. M. AVERY, 
Master in Chancery. 

12. Defendants file exceptions in the following words : 

And now at this day, to wit: on the 14th day of October, A. D., 
1847,;-came-the defendants by their solicitor, and filed their excep- 
tions to the Masters report, which are in the words and figures fol- 
lowing, to wit: 

Thomas Fauntleroy, and others, 
vs. 
Charles Le Baron and Walter T. Colquitt. \ 


Exceptions taken to the report of Owen M. Avery, Esq., Master 


in Chancery. 


in Chancery, made in pursuance of a decree in this cause, dated 
the 24th day of October, 1846. 

Ist exception. For that the said Master has in his report excluded 
the commissions and expenses of settling the estate of the said George 
L. Fauntleroy, deceased, from among the ¢harges made by the ad- 
ministrator against the distributees, thereby making the same a charge 
upon the widow’s dower ; whereas the widow’s dower should be es- 
timated and set off without reference to such commissions and ex- 
penses, being in this case the entire half of the personal estate, the 
use for life of one-half of the slaves, and the use for life of one- 
third of the real estate. 

2d exeeption. For that the said Master in his said report charged 
these defendants with interest from the 25th day of May, 1840} to 
the 25th day of October, 1847, on the amount by him declared to 
have been paid to the widow, over and above what she was entitled 
to as her dower, when no such interest can be legally or equitably 


charged. 
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Whereupon the said defendants.except to the said Masters report, 
and appeal therefrom to the judgment of this honorable Court. 
BENJ. D. WRIGHT, 
Solicitor for Defendants. 
13. Final decree of the Circuit Court. 
Fauntleroy and others, ) 
vs. - In Chancery. 
Le Baron and Colquitt. § 

This cause coming on to be heard upon the report of the Master, 
made in obedience to a decree of this Court, and upon the exceptions 
thereto, and the counsel of complainants and respondents’ being 
heard, and it being agreed by the parties through their respective 
solicitors, that a decree pro forma shall be pronounced herein, with- 
out prejudice to the competency of the Judge by whom the deeree 
is pronounced, to sit in the cause in the Supreme Court, in case 
there be an appeal: It is, therefore, in furtherance of said agree- 
ment, considered by the Court, that the said Le Baron committed a 
devastavit in paying over to the said Aphia more thanshe was enti- 
tled to as dower in the estate of her deceased husband ; and it is 
therefore ordered and decreed that the exceptions to the said report 
be overruled, and that the defendants pay to the said complainant, 
R. C. Corbin, as guardian of his infant children, the sum of $2,- 
168 75; to the complainant, G. L. Nicholson, the sum of $4,- 
168 75; to the complainant, G. P. Curtis, as guardian of his in- 
fant children, 4,168 75; to the complainant, Thomas L. Fauntle- 
— Byrd, 
as guardian of the infant children of Lawson Fauntleroy, the sum 
of $6,668 75; to the Aomplainant, Robert C. Caldwell, in right of 
his wife, Judith Fauntleroy, the sum of $2,992 16; and to the 





roy, the sum of $3,995 40; to the complainant, Dr, 


complainant, George Willis, as guardian of his infant children, the 
sum of $3,073 75—these several sums being the amount with in- 
terest which was wrongfully paid to Aphia Fauntleroy on the 25th 
May, 1840, over and above her dower, and that the defendants pay 
the costs of this suit. And it is further ordered that the said de- 
fendant, Charles Le Baron, proceed to administer the residue of the 
estate in his hands reported by him to be unadministered, and thatas 
he reduces the same to possession, (after deducting the charges of 
administration, ) he shall pay to the said Walter 'T. Colquitt the one- 
half thereof, and to the complainants the other half, in the propor- 
tions respectively due to each ; and that the said Le Baron make 
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report thereof, as early as practicable, to the Court of Probate for 
Escambia County. 
It is further ordered and decreed that the parties have leave to 
take further testimony, to be used in the Supreme Court. 
THOMAS BALTZELL, Judge. 


Wright, for Appellant. 
Anderson, for Appellees: 


$1. The decree of the Court of Appeals reversing the decree of 
# t Superior Court is conclusive against Colquitt as to his right to 
retain the legacy paid him. 

2. It is algo conclusive against Le Baron, the administrator, as to 
having committed a devastavit in paying over the legacy to Col- 
quitt. ie 

3% Supposing it not to be conclusive, they are both responsible to 
the distributees for the supposed legacy, because the right to the 
legacy was derived solely from the supposed will, which being a 
nullity, the legacy was paid in wrong of the distributees. 

4. The probate of a will is only operative as evidence, and gives 
no vitality to the instrument itself. 1 Williams on Executors, 159, 
Ib., 339. -Thompson’s Dig., 199. 

5. The executor derives his title solely from the will, and not 
from the probate. Ibid. Toller on Ex., 75. 1 Dane’s Abridge- 
ment, 558. The authority of an administrator to execute a will 
rests, of course, on the same foundation. 

6. The acts referred to by the appeliants’ counsel, such as the 
paying and receiving of debts by an executor or administrator, ac- 
ting under a grant subsequently revoked, differ from the payment of 
the legacy in question in this; that the former relate to rights pre- 
existing before the grant, while the latter, resting upon a void will, 
derives its sole authority from the probate. 

7. The allowance of all the acts referred to by appellants’ coun- 
sel under the revoked grant, secures the rights of all parties while 
the allowance of the legacy in question would irreparably destroy 
the undisputed rights of the complainants. 1 Will. on Ex., 373. 

“The rightful representative may either sue the buyer from 
the wrongful representative in detinue or trover, or he may waive 
the tort and sue for the money.” 1 Williams, 368. 
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&. The probate of a will is an ex parte proceeding, and therefore 
not binding as a judgment. Thomp. Dig., 193. 

9. Le Baron was not compeliable to pay the pretended legacy at 
the time he did. ‘Thompson’s Dig., 205. See statement of facts. 

10. The refunding b6nd required by our statute, (Thomp. Dig., 
206.) strengthens all the previous views on this subject, and pro- 
vides for the very contingency which has happened, and secures, as 
it was intended to do, the rights of all the parties. 

This bond is unnecessary, if defendants’ counsel are correct. 2 
Call’s Rep., 95. 

11. The probate of Fauntleroy’s will was void, and not voidable 
as is contended, and consequently the acts under it are void. Toller 
on Ex.,78. 1 Williams on Ex., 367, 368, 369, 370, 371, and note 
(1.) Exception to the general rule: 3 T. R., 125, Allen vs. Dun- 
das. 

The apparent contradiction of Toller and Williams is feconciled 
by noting that the distinction between void and roidable grants ap- 
plies to administrations, and rarely (if ever in this country-) to pro- 
bates. The latter when revoked are necessarily void, ab initio. _ 1 
Toller, 78, 119, 128, 129, 131.. 1 Will., 369, and note (0,) 370. 

The distinction between repeal upon appeal and citation, applies 
to grants of administration, and not to probates, the latter being an 
ex parte proceeding. 

Voidable administrations what 2? 1 Williams, 361. Comstock’s 
Dig., 262. 1 Williams, 371, and note (1.) 

12. The ordinary is incapable of divesting the interests of athe 
distributees in this case which vested upon Fauntleroy’s death. 

13..The act of the administrator being void the complainants 
should recover from Le Baron and Colquitt, the whole amount paid 
Mrs. Fauntleroy, because no dower having been assigned to her 
during her life none can be assigned now, the only mode known to 
the law being now impossible. ‘Thomp. Dig., 186. 

14. If the Court should think the widow entitled to retain the 
difference between the legacy and her distributive share as widow, 
then the principles upon which the account should be made are ’cor- 
rectly set forth in the decree below, and master’s report. 


Brockenbrough, tor Appellees. 
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~ Colquitt, for Appellant : 


First. The decree of the Court of Appeals of the Territory set- 
tlesno principle of law in the case. 

Second. If the decree of the Court of A'ppeals had decided upon 
what principles the cause must be settled ; still, if in carrying out 
that decree by the Court below, any cause of grievance should jus- 
tify an appeal, upon such appeal the Appellate Court will examine 
the mierits of the whole cause. 1 Hill’s Ch., 450, and authorities 
there cited. 

Third. If the agreement of facts in the fourth statement be, as 
counsel for complainant insist, conclusive, that the administrator 
was not qualified according to law as administrator cum testamento 
annexo, after probate of the will, then we insist that he is not adminis- 
trator at all, and that he is not charged in complainants’ bill for any 
default for which he can be charged as administrator, as the mat- 
ters of complaint all transpired after his letters of administration 
were annulled by probate of the will. Williams on Ex., 367. 

Fourth.. The Court of Probate for the Territory of Florida had 
exclusive jurisdiction of probate of wills, subject only tothe Chan- 

Mipervision, as in England, and therefore the Superior Court of 
the Territory had no jurisdiction of an appeal from the Probate 
Court, and their decree upon such appeal was a nullity. ‘Thomp. 
Dig., 194-5. Ib., 365. Ib., 57-8. 

Fifth. The widow has a distributive share of the personal property 
in preference to all claims, and consequently before the deducti>n of 
funeral expenses, ic. That distributive share must necessarily be on 
the gross amount, and not on the nett sum after deducting expenses 
of administering the estate. Dower is of the real estate and slaves. 
Thomp. Dig., 184-5, and notes. 

The amount due Ann Beatty was a debt of the estate. 11 Pick., 
173. By the statute of the Territory no interest can be allowed 
but on cash balances, and then only in certain cases. Thompson’s 
Dig., 207-8. Williams on Ex., 1131. 12 Vesey, 386. 

While the draft with charges amounting to 752 13, may be a 
charge on the estate with which the administrator should be credit- 
ed, it was certainly a debt on the estate, and of consequence had to 
be postponed to the widow’s distribution. The widow should have 
been allowed the full rent of the bouses, offices, &c., 12 months 
provisions, and the hire of half the servants. 
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Sixth. The complainants’ bill makes no allegation by which the 
defendant Colquitt can be made liable. Story’s Eq. Pl., 27. Gres- 
ley on Ev., 23. 

The bill charges, in its charging part, that the administrator paid 
Colquitt $50,000. This charge is denied by the answer, and is not 
sustained by proof. The bill further charges, in the charging part 
of the bill, that a portion of this amount was paid in bonds and notes 
to the said Colquitt. This charge is denied in the answer, and the 
complainants offer no proof to sustain it. The answer denies ever 
having received any of the assets of Fauntleroy’s estate, except the 
same may have been received by his marriage with the widow.— 
The answer admits that Mrs. Fauntleroy may have received bonds, 
notes, &c., and if she did so she received them properly, under the 
will of her deceased husband, and would not have been responsi- 
ble. 

Seventh. If the widow were responsible at all to refund as distri- 
butee, she could not have been joined, if alive and a femme sole, 
with the administrator in an action for devastavit against him. 

Eighth. If the widow could so have been joined, and was legally 
responsible, as assisting to commit a devastavit, Colquitt after her death 
was not liable. And any suit brought for a devastavit committed 
by the wife against him would be dismissed with costs. Will. on 
Ex., 1128. 2 Kent’s Comm. 

Ninth. Personal assets cannot be followed when disposed of by 
an executor or administraior unless for fraud. Will. on Ex., 609. 
4 Term, 625. Note to Farr vs. Newman, 1 Atkinson, 463. 

Tenth. When executor consents to legacy the legatee’s title is 
complete. Williams on Ex., 843, and references. 

Eleventh. At what time legacies are to be paid. Time allowed 
the administrator is for his convenience. Will. on Executors, 
853-4. 

Twelfih. The complainants’ bill in stating its equities against the 
administrator is a simple bill to account. Story’s Eq. Pl., 27. 

Thirteenth. What is a devastavit, and what the duties of an exec- 
utor or administrator with will annexed. Williamson Ex., 1104. 

Fourteenth. When the administrator paid in bonds and notes to 
widow, it was in conformity to directions of a valid will accompany- 
ing his letters, which he could not refuse to obey. It was nota 
supposed will—not a pretended will—but an actual will—a valid 
will, and so declared by a Court of competent jurisdiction which 
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was binding on the odminjatrater, and all the world. T he refund- 
ing bond to the administrator could not make an act of the adminis- 
trator which was légal and right when he performed it, wrongful 
and tortious. 

Fifteenth. The after setting aside of the probate of that will upon 
citation doesnot make void the acts of the administrator. Williams 
on, Ex., 367-8. Ib., 371, and note 1. Ib., 339. 3 Bac. Abr., 
él, and notes. 1 Danes’ Abr., 581, 564. 1 Bailey Rep., 221. 
‘ oo. An executor or administrator stands in the most favor- 
ed condition of all Trustees. Will. on Ex., 1021. 14 Ed. Co- 
myn’s Dig., Assetts D. 2 Vesey, Sr., 240. 

Seventeenth. The complainants had been virtually receiving un- 
der the will. The widow, of course, vielded her legal rights given 
by statute in case of intestacy, and those rights were at once distrib- 
uted among the complainants. It is against the principles of equity, 
that a party shall derive a benefit from an instrument, and then 
seek rights adverse to it. Story’s Eq., 345, Sec. 1082. 

“You cannot come forth to a Court of justice claiming in repug- 
nant rights,’ are the words. of Lord Roselyn. 2 Vesey, Jr., 696. 
The same opinion expressed by Lord Mansfield, 4 Term Rep., 743, n. 

In of Lord Little vs. Baily, Cowper, 597, it is said, * that 
no Court will enforce rights which it recognizes as repugnant, may 
be admitted as a universal propesition. 

Eighteenth. The complainant who swore to this bill, and on whose 
testimony the will was established, and who is acting for others, 
consented to the judgment of the legacy under the will, acquiesced 
in such payment for near 18 months before moving by citation—the 
other claimants, with full knowledge, acquiescing and receiving dis- 
tribution, adds to the injustice of seeking to hold the administrator 
liable, and is contrary to every principle of equity. 


BatTzewL, J., delivered the following opinion : 


On the seventh day of April 1840 probate was made by the Coun- 
ty Court of Escambia of an instrument of writing purporting to be 
the last will and testament of George L. Fauntleroy by which he 
bequeathed to his widow the sum of fifty thousand dollars, a piano, 
some plate and a set of china, and tle will was ordered to be an- 
nexed to the letters of administration previously granted to Le Baron 
there being no executor named in the will. 
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On the 25th and 31st of May, of the same year, Le Baron acting 
in obedience to this will and under the probate of the Court paid to 
Mrs. Fauntleroy $50,000 in notes and bonds, and a sum equal to the 
piano and the other articles. 

In October 1841, the next of kin the present complainants ap- 
plied to the County Court for a revocation of the probate, which was 
refused. They appealed to the Superior Court who revoked and 
set it aside declaring the will invalid. An appeal was taken to tlie 
Court of Appeals who aflirmed the judgment of the Superior Court 
in 1845. 

This suit is instituted against the administrator and against Col- 
quitt who intermarried with Mrs. Fauntleroy, complaining of this 
payment as a devastavit and insisting not only upon the disallow- 
ance of the sum paid to the widow, but of the forfeiture of all in- 
terest by her in the estate of her husband. 

In support of this position complainants rely upon the difference 
assumed in the*books between acts of an administrator or execu- 
tor regarded as voidable anid those that are void, contending that the 
action of Le Baron in the payment to Mrs. Fauntleroy was void. 

“« Whether the acts of an administrator or executor whose pro- 
bate or letters are revoked, are valid or not, depends it is sai upon 
the character of the grant. The distinction is between grants that 
are void and such as are voidable. If the grant be of the former 
description the mesne acts of the executor or administrator done be- 
tween the grant and its revocation shall be of no validity.” 1 Will. 
on Executors, 400. Toller, 120-8. 

“ But if the administration be voidable only, all lawful acts of 
the first administrator shall be valid.” 1 Will., 402. Toller, 129. 

« It may be laid down as a general rule that where the grant is in 
derogation of the right of the executor it is void, but where the ad- 
ministration is granted by the proper jurisdiction and is only in de- 
rogation of the next of kin or residuary legatee it is merely voida- 
ble.””’ 3 Bacon Ab., 50. 1 Will., 403-4. 

Toller says “in all such instances the administration is a mere 
nullity. The executors interest, the ordinary is incapable of dives. 
ting.” ‘Toller 120. 

It seems according te #h that if the grant be in derogation of 
the interest of the next of kin this does not make the action of the 
administrator void. Let us enquire as to the interestpof the exe- 
cutor which is attended with such important consequences. ° 
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Ist. He had a right to retain for a debt due to him in prefer- 
ence io all other creditors in an equal degree. Toller, 295. 

2d. If indebted to his testator his appointment and aeceptance of 
the office shall operate as a release and extinguishment of the debt. 
Toller, 347. 

3d. After*payment of funeral expenses, testamentary charges, 
debts, and legacies, if there be a surplus it shall vest in him bene- 
ficially. 2 Will., 898. Toller, 351. 

This was the law in former times but by our statute this extin- 
guishment is expressly done away, so is the right of retainer by the 
same act providing fora pro rata settlement of all demands which 
may be rendered in according to law, whilst there is no instance of 
a claim to the surplus with us. Duval, 188. Thus clearly placing 
an executor on the same footing of an adminisi>:tor, making him 


alike with the administrator an sent or officer inrrely for the set- 
tlement of the estate with ro r interest th 5 that of commis- 
sions end 


on of the r'>' 


Cunning: © wikfora vs. « 


Graysbrook were cited 

in Doyle vs. — 
scarcely be sup» di on p: ‘1 whilst a gn 
jealousy of the Mcclesiasticai Cou | That the meanin: 
the modern det rminations was that an administration granted afi: r 


an executor having acted in pais might be repealed by an applics- 
tion tothe Ecclesiastical Court, not that it was a mere nullity unless 
as a protection to the executor. That it was true an executor hav- 
ing acted could not discharge himself from liability by such an ad. 
ministration being granted to another, but that a debtor to the fund 
could not in answer to a suit by such administrator set up the act in 
pais of the executor against his renunciation, in order to delay or 
prevent a recovery by the administrator. That the administration 
wns void only as a protection to the executor, but in no other sense.” 
The case before the Court was an illustration of these remarks.— 
Blak~ and Atley were appointed executors and after performing 
seme acts which the chancellor considered as amounting to an ac- 
tion by them in that character renounced in favor of a third party 
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to whom administration of the will was committed, he becoming in- 
solvent, they were held liable for his administration as if he had been 
their agent. 2 Sch. and Lef., 246. 

Williams on Executors adopts these remarks, and adds, ‘so if the 
executor has acted, and the ordinary not knowing it, commits ad- 
ministration to another, though the administration may*be 1 vok«d, 
and the executor compelled to prove the will, yet the grant of ad. 
ministration, with the will annexed, until so revoked is valid.” 1 
Williams on Executors, 162, and notes. 

This view is sustained by the case of Allen vs. Dundas, which 
was to recover from a debtor a debt which he had paid to an execu- 
tor, under probate of a forged will afterwards revoked. The posi+ 
tion taken was as in this case, that the probate was only evidence of 
right ; that the executor derives his authority from the will, and not 
from the probate, and that there was no payment. The Court, how- 
ever, said: “ Here the defendant acted under the authority of a 
Court of law. Every person is bound to pay deference to a judi- 
cial act of a Court having competent jurisdiction. Here the spirit- 


ual Court had jurisdiction over tho subject-matter, and every per- 
son was bound to giv: cr |” ‘ate till * was revoked.” Bul- 
Jer, Justices. said, * 1 am mos: « that it is a judicial 
4» the probate is conc pealed, and no 
mmor law can admit e it.” STR, 

Lei 
So also in the » » R.. 25 & 26, 
Car. 2, the pl: i. s in defendant, 
and then there wis: st court to repeal the letters, 
and the defendant pricyed : v of oxeeution till the matter was 


tried in the spiritual Court—the Court denied it, for the reason that 
if a debtor pay money on a judgment and execution to one who is 
executor de facto, having a probate under seal of a prerogative 
Court, he shall never be forced to pay it again. 3 Bac. Ab., 51. 

To the same effect are decisions of the Supreme Court of South 
Carolina. In Benson, administrator, vs. Price & Byers, the Court 
say, when an administration which has been granted is properly 
revoked, the latter administrator may sue the former for money had 
and received, or in trover for any goods remaining in his possession, 
by him converted, or not duly administered. Any other doctrine 
would be fraught with the most monstrous inconvenience. 2 N & 
McC., 577. 
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In Foster vs. Brown, administration had been obtained by a fraud, 
ulent suppression of the will, in which the executor as_well as the 
administrator concurred—it was held that all actsdone ‘in a due and 
legal course of administration are valid and binding on all interest- 
ed, although it be afterwards revoked, nor can the manner of ob- 
taining ‘the administration, whether fairly or fraudulently, vary the 
question. 1 Bailey, 221. 

In Price vs. Nesbit, allusion was made to these authorities, and 
their application to the case, which was that of a will set up after 
grant of previous administration enforced. 1 Hill, 461. 

So also in Pennsylvania, an opinion was once entertained that pay- 
ments made to one who had obtained “probate of a will which was 
afterwards repealed were void, and in support of it, 1 Roll. Abr. 
& Con. Rep., 152, were cited, but those cases have been overruled. 
The granting probate is a judicial act, and while it remains in force 
cannot be contradicted. Appeal of Peebles, 15 Sergeant and 
Rawle, 39. 

But there is another consideration showing the entire inapplica- 
bility of the rule to the present:case, even conceding it to be in oper- 
ation, when derogatory to the rights of an executor. There was no 
execuf@t by this will possessed of rights to be affected by the action 
of Le Baron. He was himself filling the office of executor, having 
been appointed administrator, with the will annexed, and continued 
administrator after revocation of the probate. 

It is contended that the acts of paying and receiving debts by an 
executor or administrator, acting under a grant subsequently re- 
voked, differ from the payment of a legacy in this, that the former 
relate to rights pre-existing before the grant—whilst the latter, rest- 
iog upon a void will, derives its sole authority from the probate. 
The propriety of the distinction is not perceived. Indeed, to allow 
it would te toassert that the probate is a judicial act, available to a 
legatee or creditor of the estate against the officer, but impotent for 
his protection. ‘This would be todeclare a part of his duty as obli- 
gatory, and hold him discharged from the remainder. We cannot, 
however, draw such a distinction. All the duties of the executor 
or administrator, resulting from the probate of the will, or from the 
letters of administration, with the will annexed are alike imperative 
andobligatory. ‘An executor is he towhom another man commits, 
by will, the execution of that, his last will and testament, and the duty 
of an administrator with the will annexed, is very little different from 
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that of an executor.” 2 Black., 503. ‘The executor is bound to 
perform a will.” Ib., 507. 

“¢ All admifiistrators, with the will annexed, shall make oath or 
atlirmation before the Court or Judge that they wil! well and truly 
perform the last will and testament of the testator, and pay his just 
and lawful debts, &c.”’ Duval’s Com. 170. 

** A probate is conclusive both in Courts of law and equity, as to 
the appointment of the executor, and the validity and contents of a 
will so far as it extends to personal property.” 1 Williams, 368. 
Toller, 76. 

* The probate is conclusive as to every part of the will in respect 
of which it has been granted.” {bid, 369. 4 Rand., 538. 2 Ibid, 
194. 

The will being established by competent judicial action, and this 
administrator having sworn to perform it, what was his course ?— 
Obviously to pay debts first, if there are none, then to pay leg- 
acies, and distribute the residuum. If the assets were in bonds and 
notes, they should have been collected as early as possible, and paid 
over; but, if the legatee preferred taking the burthen of collection, 
we see no objection, but on the contrary very great propriety in the 
executor permitting it. 

it was clearly a matter of duty on the part of this administrator 
io pay legacies under the will as much as to receive debts, and if there 
be a discharge in the one case, we are at a loss why it should not 
operate in the other. In the case under consideration there was an 
express mandate of the Court to pay this legacy—an adjudication 
upon the very point; the very object of the probate, its.almost en- 
tire object was to procure its payment, and the officer was bound as 
well by his oflice as by the solemn obligation of his oath to pay it. 
‘To refuse payment would have been alike inconsistent with both of 
these. ‘To enforce a performance of duty by such injunction, and 
then subject the officer to peril of his fortune, if through a diverse 
action of the parties interested, or a change of opinion as to the law 
by the Courts whose agent he was, would be in our opinion the height 
of injustice. In the case of the debtor protected as we have seen by 
the probate, as a judicial act there was no mandate, but mere obli- 
vation to pay. If the comparative loss is to be regarded, distribu- 
tees may be as much affected by improper and illegal receipts, and 
payments by an executor or administrator, as by the improper pay- 
ment of alegacy. ‘The remarks of the Court in Allen vs. Dun. 


_ 
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das, are so appropriate as to deserve a more special reference on this 
branch of the subject. Ashurst, J., said “1 am of opinion that the 
plaintiff has no right to call on the defendant to pay this money a 
second time, which was paid to a person who had al that time a legal 
authority to receive it. It is admitted that if he had made this pay- 
ment under the coercion of a suit in a Court of law, he would have 
been protected against any other demand for it, but | think that 
makes no difference. For as the party to whom the payment was 
made had such authority as could not be questioned at the time, and 
such as a Court of law would have been bound to enforce, the de- 
fendant was not obliged to wait for a suit, when he knew that no de 
fence could be made to it-” 3 T. R., 129. 

If there were yet doubts, we think there is express authority in 
support of the view we have taken. In Hele rs. Stowel, the hus- 
band devised his lands to his wife during the minority of his son, 
with power to make leases to pay debts, Wc., and dies We., the wife 
enters and takes the profits, and then marries a second husband, and 
he lives some years and takes the profits and dies, and the wife con- 
tinues to take the profits, &e. ‘The son altains his age, and proves 
a revocation of the will, and prays an account. ‘The account was 
ordered. She was to answer as to what her husband took as in a 
devastavit—the wife having no notice of the revocation had paid lceeu- 
cies charged on the lands by will. Ordered that she be a//owed those. 
Cases in Chancery, 126, quoted 3 Bae. Ab., 50, n. 3. 1 Lomax on 
Ex., 190. Inaccurately stated in Williams on Kx., p. 406. 

We do not percieve that there is any thing in the position that 
Le Baron was not compelable to pay at the time he did or that the 
statute allowed him to take a bond to refund. It would not have al- 
tered the legal bearing of the act, if payment had been made after 
the six months fixed by the statute, for the movement against the 
will took place upwards of a year after the grant. This time is for 
the convenience of the Executor to ascertain the debts of the testa- 
tor and the amount of the assets so as to make a proper distribution. 
1 Will. 855. Bonds seem to have been required, by the ancicut 
practice in Chancery, of a legatee to refund if debts should appear, 
but it is now outof use. It was for the protection and benefit of the 
Administrator which he might waive as he micht the payment be- 
fore six months. 1 Story’s Equity, 605. 

We have not noticed the obvious distinction between cases eom- 
menced by citation before the ordinary to revoke a probate and thos: 
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by appeal from his decision depending before a superior judicature 
for the very obvious reason that the payment was made before eithe1 
appeal or citation. 

We have by no means overlooked the cases in which a legatee as 
well as an executor have been held liable for payments illegally 
made to or received by them. Such are abundant in the books but 
they are cases of fraud in which the wrong doer whoever he may 
be is converted into atrustee. 4 T. R. 625. 1 Atk. 463. 1 Will. 
609—370-1-—2 

3ut there is no pretext for anything of the kind as to this payment 
either on the part of Mrs. Fauntleroy or Le Baron. Indeed the 
probate of the will was made on the affidavit of two of those who 
are now complainants in the bill, and another fact is to be remarked 
that there was no movement to disturb it until after the death of 
Mrs. Fauntleroy. But the liability is asserted in the bill on ac- 
count of a devastavit charged to have been committed by Le Baron. 
Let us see whether this view of the subject is sustainable. ‘“ De- 
vastavit is defined to be a mismanagement of the estate and etlects 
of the deceased in squandering and mis-applying the assets contra- 
ry to the duty imposed on them for which executors and adminis- 
trators shall be responsible out of their own pockets as far as they 
had or might have had assetts of the deceased.” Bac. Ab., Ex. L., 
1. Will. Mx., 1105. Toller, 424. 

It is under thishead Williams says “ An executor is personally lia- 
ble in Mquity for all breaches of the ordinary trusts which in Courts of 
Kquity are considered to arise from his office. And it may here 
be observed that where personal property is bequeathed to exeeu- 
tors as trustees, the circumstance of taking probate of the will 
in itself an acceptance of the particular trusts; therefore when the 
will contains express directions what the executor is to do, an exe 
cutor who proves the will must do all which he is direeted to do as 
executor &e. Will, 1104.) Meekiow vs. Fuller, Jacob. 198. 

Now it will hardly be contended that the administrator Le Baron 
could be held liable for not obeying the will by refusal to pay this 
money and again liable for paying it. Weare then of opinion that 
in equity and justice as well as by the principles of Jaw Le Baron 
should vot be held liable for the payment of this legacy to these com 
plainants. 

‘The question yet remains as to the responsibility. of Colquitt.— 


ln reference to this we have no hesitaney in saying that if the pay- 
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ment made to Mrs. Fauntleroy could not be supported under the 
will of her husband, that it should and ought to be so far as her dis- 
tributive share as widow extended. Ifa mistake was committed by 
her in common with others interested in the estate, as well as by the 
tribunal whose office it was to adjudicate as to the legal etfect of the 
paper set up as the testament of her husband, it certainly should 
not operate to produce a forfeiture of her interests as a distributee. 

A salutary rule of a Court of Equity is to regard that as done 
which ought to have been done, and rather than declare a forfeiture 
of the widow’s right, Equity would regard the payment as made to 
her originally for her distributive share and not as a legacy. ‘This 
share does not reach the amount paid her by Le Baron and the en- 
quiry is as to the liability of Colquitt to make the deficiency good. 
Whether such a liability may be made out against him is not the ques- 
tion before us. We have todecide whether the complainants have 
by their pleadings and evidence, made a ease entitling them to re- 
lief in a Court of Equity. The allegation as to his liability is to 
this effect, “your orators further charge that said Le Baron has 
committed a devastavit upon the estate of his said intestate and wast- 
ed the same by paying a large portion thereof, to wit the sum of 
fifty thousand dollars to the aforesaid Walter Colquitt under pre- 
tence of a legacy having been left to the said Aphia in a pretended 
will of said deceased, which pretended will has long since been 
pronounced by a Court of competent jurisdiction, to be invalid &e., 
and that said Le Baron and Colquitt have combined and confedera- 
ted together most unjustly to detain from your orators the said 
sum of fifty thousand dollars so illegally paid by said Le Baron to 
Colquittgand they further shew that a portion of the said estate of 
said Fauntleroy so illegally paid to said Colquitt consists of bonds 
due by sundry persons, to wit, (Here a blank) to the said estate and 
that many are now in suit by said Colquitt as assignee of said Le 
Baron and is thereby reducing the same to his possession.”’ Here there 
is the simple allegaticn of devastavit against Le Baron for paying 
to Colquitt, thouch both are charged with combining to detain the 
$50,000. Now this charge of payinent to Colquitt is expressly ne- 
gatived by the agreed case shewing that on the 25th and ist of 
May, 1840, this sun was paid to Mrs. Pawntleroy betore her mar- 
riage. So that if a decree were rendered in favor of complainants 
against Colquitt it would be on erounds directly opposed to and fal- 
sifying the statements in their bill. ft would be without allegation 
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and against proof. We hold itto be very clear too that a mere charge 
of confederacy against a party is not the foundation for the juris- 
diction of a Court of Equity. Story’s Eq. pl., 25-27. 

The whole case against Colquitt is clearly predicated on the idea 
of Le Baron’s having committed a devastavit and that failing, the 
plaintiffs, case would seem to fail also as to him. This case in dis- 
tinct and separate in its character from the distribution and may be 
better adjudicated by itself than in connexion with it. ‘The com- 
plainants had permission too of which they did not avail themselves 
to amend their bill, and cannot complain now of the dismission for 
want of it. 

We are therefore of opinion that the bill should be dismissed as 
to Colquitt, without prejudice to the institution of another suit 
against him, if the parties think they can maintain one for the dif- 
ference between the amount of the legacy and the distributive share 
of Mrs. Colquitt. In the mean time the present suit will proceed 
for distribution against Le Baron as to the residue of the estate cred- 
iting to him the sum paid%6n account of the legacy. This view 
of the subject disposes of the exceptions to the masters report. 

This same case was before the Court of Appeals of the late Ter- 
ritory at their January Term, 1845, and they holding different sen- 
timents and opinions as to the law of the case, reversed the decree 
of the Superior Court wnich had dismissed the suit as to Colquitt, 
and declaring that Le Baron had committed a devastavit, required 
them both to answer. ‘This decision, it is contended, is conclusive in 
this Court as to the rights of the parties having been made by a Court 
having full jurisdiction of the subject-matter. This questién was 
very fully considered by the Supreme Court of South Carolina in 
the case of Price’s Executors vs. Nesbit, in which the Court after 
reviewing their own decisons and those of New York, held that the 
appeal from a final decree would, if pursued, open all prior de- 
crees whtther of the Chaneellor or Court of Appeals. ‘So long 
as a decree operates,’ it was said, ‘merely as authority or as the rea- 
soning of the Court to prove the party’s right, in whose favor it is 
pronounced it may be reviewed and reversed whenever it comes up 
properly before the Court of Appeals, in any of the subsequent stages 
of the case.” The opinion of Chief Justice Spencer in the Court 

- of Errors of New York, was quoted with approbation, concurred 
in, as it was, by the whole Court. © An appeal from a final decree 


opens for consideration all prior or interlocutory orders ur decrees 
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connected with the merits of the final decree.”” 17 John., 548.— 
1 Hill. 547. 


There could scarcely be higher authority than this in support of 


a legal proposition, yet without bolding it decisive, and reserving 
the point for a more eareful consideration, there is in our opinion 
in the record and in the opinion and mandate of the Court sufficient 
to shew that it should not conclude the rights of either Le Baron oi 
Colquitt. ) 

There is no where in the record, or amongst the papers, any evi- 
dence of an appeal prityed or taken either in the Court below or be- 
fore the Clerk, nor does notice appear to have been given to the ad- 
verse party of the appeal. The mandate of the Court itself states 
that argument was heard of counsel for complainant, but that ‘no 
counsel appeared on behalf of defendants.” 
an attorney for defendants is marked on the docket of this Court at 
that time ; but at the most this is an equivocal act. In the Circuit 
Court by statute the name of an attorney operates to prevent a jude 
ment by default in common law cases but we are not aware that 
of any law declaring its effect in a case of Chancery or in the Court 
of Appeals. Does it amount to notice of an appeal by the othe: 
side, and of the pending of the suit in the appellate Court. But 
again it is insisted by appellants that, that Court had not the fiets 
before it, and therefore its decision could not be conclusive, and we 
are referred to the opening of the opinion commencing as follows : 
“It is difficult from the very imperfect record before us, to aseer 
tain either what the real questions in the cause are, or what deerce 
ought to be given upon the record, and were we not aided in some 


measure-by the admissions of complainants’ counsel on the arguncu! 


and by some references to facts in the opinion of the Judge in the 


Court below we should find it still more diilicult. Disregard, low - 


ever, the defects of the record as much as possible we shall endeay - 
or to express our opinion on the main points or questions upon whicii 
the parties desire a decision as we understand them, from the argu 
ment at bar as weil as from the record.” 

In declaring the plea of Colquitt bad, which the Court did, on 
grounds that neither the will nor probate were set out in the plea, 
nor any averment that the $50,000 paid to Mrs. Fauntleroy were 
the same $50,000 charged in the bill to have been paid to Colquitt, 


and no answer connected wiih the plea as required by the statute 
! ! 


they say. “it should be observ however, that in the opinion of 


It is true the name of 
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the judge below, a state of facts is set forth which do not appeat 
upon the record, and upon which it would seem that the decision of 
the Court below was predicated, and which might form a good ground 
jor the decision of the Court below ; and we are not prepared to say, 
that if the facts set forth in the opinion of the judge were spread 
upon the record, and those were the only facts of the case, that the 
decision might not be entirely correct.” "They then direct him to an- 
swer fully, and that in so doing he compromits no rights—and if upon 
the coming in of his answer it clearly appears that he is not prop 
erly a party to the suit, the bill may be dismissed. 

Iiven as to Le Baron, they say, * the Court below in its decision 
considered that the payment or delivery of the $50,000 of securi- 
ties by the administrator to Mrs. Fauntleroy, was justified by the 
then existing probate of the pretended will, and in the opinion of 
that Court this conclusion is arrived at upon a state of facts set forth 
inthe opinion, which no where appear in the record, and upon which 
that Court came to the conclusion, that although the will was an- 
nulled and declared void, afd the probate of it revoked, yet that 
Le Baron is not bound to refund, &c. 

Now, turning to the opinion of the Court below, we find these 
facts stated as the ground of its opinion. “ It is declared to be the 
opinion of this Court, that Le Baron did not commit a devasiavit in 
paying over the said legacy to the said Aphia, before a revocation 
of the probate, or notice thereof, and before suit to invalidate the 
aid will.) Perhaps with the faets now before us, the Court of Ap- 
peals might have come to the conclusion we have taken in common 
with the Judge of the Superior Court. 

We are, therefore, of opinion, that, under these circumstances, 
the deeree of the Court of Appeals should not be held to conclude 
the defendants in this case, as contended for by complainants. "The 
deeree of the Court below will be reversed and set aside, with 
directions to dismiss the bill as to Colquitt, and to allow tlie payment 
by the administrator of the legacy, and for further proceedings uvt 


incunsistent With this opinion. 
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Rosert W. Witiiams, APPELLANT, vs. Wittiam D. Mose ey, ror 
THE USE oF Patrick Sm:tu, APPELLEE. 
e ® 
HI. as principal, and W. and C. as surcties, executed notes payable to B., as guar- 
dian of the heirs of F., upon the purchase by H. of lands belonging to the 
wards. B. the guardian died, and H. was appointed his successor, who, upon 

a settlement as guardian with the executor of B., his predecessor, reccived 

among other things the notes executed by himself, and gave receipts as guar- 

dian to the executor of B., as for so much money. H. afterwards, at the in- 
stance of C., one of his sureties, cut the names of W.and C. from the 
notes. In his accounts filed in the County Court, H. charged himself with 

a large sum, comprising nearly all the estate of his wards reccived from the 

executor of B., as received in “ notes and accounts.” H. died, and S., 

who was appointed his successor as guardian, instituted suit in the name of 

the cxecuter of B., for his (S.’s) use as guardian, against W., one of the 
securities on the noies. Held, by a divided Court: 

That the notes were not extinguished, and that S. was entitled to recover the 
amount of the notes. 

A ‘Mote payable in “ current Florida money,” is payable in good funds. 

Arreat from judgment rendered in Leon Circuit Court in favor 
of appellee, for $4,122 24-100, on 23d May, 1846. 

This cause was argued at the last term, and also a second time 
at this term, when the judgment of the Court below was affirmed by 
_a divided Court. ‘The facts of the case fully appear in the opinions 
delivered by the Justices. 


D. S. Walker, for Appellant : 


The first question presented by this record, is whether the notes 
sued on were the property of Arthur Burney at the time of his 
death, as alleged in the first instruction asked for. That they 
were would seem to be admitted by the institution of this suit in the 
name of his executor Moseley. But as this proposition is in some 
sort denied by the Court below in refusing to give said instruction, 
and in giving the first it gave in its stead, we present the following 
authorities to sustain it: Chitty on Bills, 160, and cases cited— 
Same, 358. Story on Promissory Notes, page 130, sec. 125—-page 
161, sec. 375—paye 132, sec. 125—page 296, sec. 200—page 129, 
sec. 123. Baily on Bills, 385, and notes—same, 76. 1 Vermont, 
500. 

The error of the Court is, in declaring the notes theinselves to be 
the frus’ property of Arthur Burney, in contradistinction, as we sup- 
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pose, to the legal property, must have been fallen into by confound- 
ing the paper and ink used in making the notes, with the money in- 
tended to be secured by them. That the money, had it been col- 
lected by Burney, would have been holden by him in ¢rust for his 
wards is true, but the notes themselves were not his trust property. 
See Story on Promissory Notes, 122, sec. 126. 

2. It being true, then, that the legal title to these notes was in 
Burney at the time of his death, it follows that that title passed to 
Moseley as his executor. Therefore the next question is, whether 
Moseley was not divested of that title by voluntarily delivering 
them to Hart, the principal obligor, in consideration of his receipts 
for so much money. ‘These receipts were valuable to Moseley, be- 
cause they were vouchers sufficient to discharge the estate of his 
testator, Burney, from the debt it owed to Farmer’s heirs. Story on 
Promissory Notes, 540, 503, 504. 

The receipts Hart gave are “ binding” upon the heirs of Farmer, 
so as to preclude them from ever setting up this claim against Bur- 
ney’s estate. See Thompson’s Digest, page 201. If, then, with 
these notes Moseley has paid off and discharged a debt that was 
valid and subsisting to their full amount against the estate of Bur- 
ney, how can it be pretended that he still has title to them? If, 
then, Moseley has no legal title, this suit cannot be maintained in 
his name ; and if his right of action was even suspended, he cannot 
resume itnow. 2J.R., 471. 5 Peters S.C. U. S., 267. 

3. But it is further contended that these notes were cancelled by 
being delivered to Hart, and by the names of Williams and Chaires 
being cut therefrom ; and that even if such cancellation has been 
fraudulent, (whichis by no means adimitted,) a suit at /aw cannot be 
maintained upon them. A cancelled note is no note at all ; but if 
the cancellation is procured by fraud. a Court of Equity may relieve 
against such fraud, by compelling the obligors to pay the money 
just as if the note had not been cancelled. This power does not 
appertain to a court of law ; our statute in regard to the mode of 
suing at law upon lost notes makes no provision for a suit at law 
upon cancelled notes. It is obvious that this cancellation took place 
with the approbation of Moseley, who had been the legal owner, and 
Hart the principal obligor, to whoin they had been delivered as afore- 
said. If this was a fraud, it cannot be relicved against in a Court 


of law, but relief can only be had im a Court of Equity. See 
39 








306 JANUARY TERM, 1848. 


R. W. Williams, Appellant, vs. W. D. Moseley for the use of P. Smith, Appellee, 

Daniel’s Chancery Practice, 504, 505, in new law library, 298, 
and cases there cited. 

4. But the main question in this cause still remains to be dis- 
cussed ; for it is obvious that if it shall be dismissed merely because 
@ Wrong party is suing, or the suit is instituted in the wrong court, 
the ultimate liability of Williams will not be thereby determined. 
That question is, whether Williams is liable to any person, in any 
court, upon these notes. We contend that when Hart, the princi- 
pal obligor in these notes, became possessed of them as the guardian 
of the heirs of Farmer, such possession operated in law as an extin- 
guishment of all liability of Williams upon said notes. This, we 
think, is made manifest by the following authorities: In 5th Peters 
Rep. of S. C. U. S., 207, the court say—* The executor cannet 
sue himself, and for this reason he is authorized to retain his debt 
out of the assets in his hands. The right of action being once 
extinguished, cannot be revived, either by the executor or his legal 
representative. On this point, the authorities are decisive ; and 
although some diffrence of opinion seems to have been entertained 
as to the extinguishment of the debt, yet it is in effect extinguished, 
as the legal right to enforce the payment of it is gone.” 

[In the case of Hall vs. Hall, 2 McCord Chancery Reports, 304, 
the Court say—that “debts due from the executor to the testator, 
are so much cash in the hands of the executor.” 

In the case of O'Neal rs. Herbert, 1 Dudley’s Law and Equity 
Reports, 31, Chancellor Harper, in delivering the opinion of the 
Court, says—* [ suppose that if an administrator have in his hands 
the balance of an estate, and is afterwards appointed the guardian 
of infants entitled to it, he will be chargeable as guardian, and will 
be liable as in the case of Simkins vs. Cobb, (2 Bailey Reports, 60.) 
So, if before bis appointment he has received a sum of money be- 
longing to his wards, as in McDowel rs. Caldwell, (2 MeCord’s Chan- 
cery Reports, 55.) Or, if in any other capacity he be indebted to 
himself as guardian, being unable to sue himself, the debt shall be 
presumed to be paid.” 

In Chief Justice Marshall’s Decisions, 267, is the following case : 
The testator Munford by his will gave a bond on John Bannister to 
his daughter Francis, and made his brother Robert her testamentary 
guardian, and his ownexccutor. Robert charged himsclf as execu- 
tor with the amount of the bond, and assumed the same to be his 


uggepiotle property. Chief Justice Marshall held, that Robert as 
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executor, with his securities, was not bound ; but that Robert was 
bound as guardian, on the ground that when he chese to consider 
the bond as money in his hands, (which he had the right to do,) he 
was instantly chargeable with it as guardian, because it being his 
duty instantly to pay it over to himself as guardian, the law will 
consider him as having done that which he ought to have done. Now, 
we argue that if Hart had the right to consider the bond of “John 
Bannister” or any one else as cash, and to charge himself with 
the amount thereof, and assume that it was due to himself individ- 
ually, surely he had the right to consider the notes of himself and 
Williams as cash, and to charge himself with the amount thereof: 

In the case of Galphin rs. McKinney and Breithaupt, (1 McCord, 
280,) Brooks as commissioner in equity was ordered to sell land. 
He did so, and McKinney purchased it and gave his bond with Brei- 
thaupt as his security for the purchase money. The money, when 
collected, was to go to McKinney as the executor of Galphin. Me- 
Kinney applied to the Court to have this bond delivered up to him, 
and it wasdone.. ‘The Court of Appeals of South Carolina decreed 
that it was properly delivered up to him, and that Breithaupt the se- 
curity would have had the right to have it delivered up to be canec}lcd 
if McKinney had not done so. ‘To change the names of the parties, 
Arthur Burney was made a commissioner to sell lands. HH» did se, 
and Hart became the purchaser, and gave his notes with Williams 
as his security for the purchase money. The money when collec. 


"TY 


ted was to go to Hart as cuardian of the heirs of Farmer. 'There- 
fore, Hart had the right to have those notes delivered up to him to 
be cancelled, and Williams himself would have had that right if 
Hart had not exercised it. 

In the case of Gray vs. Brown, 1 Richardson’s Law R., 352.— 
William G. Steel was trustee for Rachael Carrol, Who married and 
died leaving five children, of.all of whom Bb. R. Carroll was appointed 
guardian, and defendant Brown signed his cuardianship bond as se- 
curity. Afterwards Carroll, the guardian, was substituted trustee 
in place of Steel, and on 9th June, 1833, filed a petition for leave to 
sell the trust property. This leave was granted (see it page 353) 
on his giving bond with security in double the value of the property, 
the bond was given (see it on page 353.) The property was then 
sold, and Carroll received the money for it, being $8200. Carroll 
did not account for the money, which he thus received as trustee 
and became insolvent. This suit was brought to recover the atfiount 


. 
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from defendant Brown as security on Carroll’s queniienship bond. 
The Court of Appeals held that Brown was bound to pay it, because 
it was Carroll’s duty, as trustee, to pay himself as guardian, and the 
law presumes he did so. The Court further declared that “even 
entire destitution of means would not seem to arrest the presump- 
tion of payment, which by law results from the union of debtor and 
creditor.” The Court says further, “The cases which have been 
cited from our Court—Simpkins rs. Cobb, 2 Bail., 60. McDowel 
vs. Caldwell, 2 McCord, Ch. 55. Hall vs. Hall, 2 McCord, Ch. 
304. Joyner vs. Cooper, 2 Bail., 199. Schnell vs. Schroder, Bail. 
Eq., 334, and O’Neal vs. Herbert, MeMull. Eq., 334, a// seem 
to regard the extinguishment of the debt as a necessary legal result 
of this union, 304 


Mr. Thompson for Appellee contends : 


I. As to the first error assigned, that Tom Peter Chaires was 
properly excluded. He was one of the makers, a co-surety with 
Williams, and liable for scontribution, in case of recovery against 
Williams. He was not competent without a release. 1 Greenleaf 
on Ev., sec. 399, et seq., 402—Leroy vs. Johnson, 2 Peters 8. C 
Rep., 187, 194—Bagley vs. Osborne, 2 Wendell R., 527—Ran- 
som vs. Keys, 9 Cowen R., 128—Carleton vs. Whitcher, 5 N. 
Hamp. R., 196—2 Philips on Ev., 1521, and notes, where all the 
cases are reviewed, and the ruling of the Court sustained. 

Il. As to the second error assigned, the refusal of the Court to 
permit the witness Lang to give evidence of the declaration of de- 
fendant himself in his favor. 

The Court below did not err in this—the defendant sought to 
give evidene@of what he had himself said to the witness, a third 
party, in relation to these notes, and thus make evidenee for him- 
self. 

The conversation, too, was at a time subsequent to the institution 
of the suit. 

I do not conceive it necessary to say more on this point. 

Ill. The Court did not err in its refusal to instruct the jury, as 
prayed by the defendant. 

1. The first instruction asked for seemed to regard Burney as the 
owner of the notes, having full property in them: this was in di- 


r position to the evidence, which showed that he held them in 
& 
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his fiduciary capacity as guardian. ‘The first instruction which the 
Court gave states the law correctly according to the facts of the 
case. 

2. The second instruction asked for was, that the delivery, with- 
out fraud, by Moseley to Hart of the notes in suit, in consideration 
of the receipts, operated as a divestiture of all title out of Moseley, 
and therefore this suit cannot be maintained in his name. 

The delivery was made to Hart, in virtue of his letters of guar- 
dianship—Moseley being the representative of. Burney, the former 
guardian. If the party here meant that the delivery, without 
fraud, to Hart extinguished the notes, that will be considered in the 
argument on the 3d, 4th, and 5th instructions hereafter. 

If, however, he meant that the notes being assigned by Moseley 
by delivery operated as such a divestiture of interest and title as 
would prevent his name being used by a holder to recover the 
money, it is clearly erroneous, and the Court below was right in its 
refusal. ; 

The notes were payable to Burney, guardian, &c.—they did not 
contain the words, “or order, or bearer’’—the assignee or beneficial 
owner has a.right to use the name of the payee for the purpose of 
recovery. Eastmanvs. Wright, 6 Pick., 322. Payne vs. Rogers, 
Doug., 407. Locke vs. Taunton, 7 Taunton, 9. Skinner vs. Sims, 
14 Mass. R., 107. Mosher vs.’ Allen, 16 Mass., 452. Winchester 
vs. Hackley, 2 Cranch, 342. Jarman vs. Howard, 3 Marsh, 384. 
Smock vs. Taylor, Coxe, 177. 

The death of the assignor does not defeat the assignment, but the 
assignee may use the name of the executor or administrator of the 
assignor to recover the money. Dawes vs. Bowleston, 9 Mass, 
337. Cutts vs. Perkins, 12 Mass., 206. 

The action, therefore, is well brought in the name of Moseley, 
administrator, for use, &c. 

3. The 3d, 4th, and 5th instructions are the same in substance, 
and assert the position that Hart, being one of the makers, and ac- 
quiring the possession without force or fraud, the notes were extin- 
guished. 

It is said that when the right to receive and the duty to pay unite 
in the same person, the debt is extinguished, but there are exceptions 
to this rule. 

When the right to receive is in auter droit. 8 Co. Reps., 136, 
Nedham’s case. 1 Salk., 326, Gray vs. Acton. zn 
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It does not extend to administrators. 4 Bac. Abr., 15, ‘Tit Ex’s. 
6 Iredell Law Rep., 448. 

Nor to guardians: in which case right of suit is not even sus- 
pended. Winborn rs. Gorrell, 4 Iredell Nq., 117, 121. 

Nor to the case where a woman residuary legatee married the 
sole executor; her share of the: residue being held to survive to 
her. Baker vs. Hall, 12 Vesey, 497. Gray vs. Acton, 1 Salk., 
326. 

Administrator bound to inventory notes, though he is the promis- 
sor, and though he denies they are due. Porter vs. ‘Titcemb, 1 Fair- 
field R., 53. See also, 2 Rich. Rep., 80, Bellume rs. Wailace.— 
And Kent vs. Somerville, 7 Gill & Johns, 265. 

4. The 6th instruction asked and refused was, that if Hart ob- 
tained possession of these notes lawfully he had a perfect right to de- 
stroy the same, &e. 

He received the notes in his capacity of Guardian, and in virtue 
of his authority under the letters, &c. 

He had no authority as holder to destroy the interests of the real 
owner. Hill vs. Calbert, 1 Rich. Eq. R., 56. 

A Guardian is an agent, having an authority not coupled with an 
interest. Granby vs. Amherst, 7 Mass. R., 6.9. Manson vs. Felton, 
13 Pick., 209. 4 Scammon 127, 133. ‘ 

They are not invested with anything like the same authority that 
belong to Executors. Per Hitchcock, C. J., in Swoope vs. Trotter, 
4 Porter, 36. See also, Exum rs. Bowden, 4 Iredell, 281. 

The value of the interest which a Guardian has in the ward's 
estate, is not the value of the estate, but the office of Guardian so 
far as compensation for labor and services extend. Ritchie vs. Mau- 
ro & Forrest, 2 Peters, 243. 

He cannot release a debt, though to make the debtor a witness 
for the ward. Fraser rs. Marsh, 3 Cond. Eng. C. L. Rep., 235. 

So his admissions are not evidence against the ward. 3 Cond. 
Eng. C. L. Rep., 385. 

He cannot bind the person or estate of the ward. 6 Mass. R., 58. 
1 Pick. R., 314. 

Nor do any act to prejudice his ward. Jackson vs. Sears, 10 
John. R., 441. 

Considered as agent of the wards in the collection of these de- 
mands, he could only discharge the debtor of his principal by the 
receipt of the money due. He cannot receive a discharge of a debt 
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due from himself to the debtor, and thus make himself debtor to 
the principal. Story on Agency, p. 170, sect. 181. Ibid, 439, 
sect. 430. Paley on Agency, 262. 

A factor has authority to sell for money, not to barter: if he 
barters no property passes. Guereiro vs. Peile, 3 Barn. & Ald., 
616. 

He may not pawn or pledge the goods, and if he does the proper- 
ty in them is not altered. Patterson vs. Tash, 2 Strange, 1178.— 
Newsom vs. Thornton, 6 East., 17. Shepley vs. Kymer, 1 M. & 
S., 484. Lveritt & Saltus, 15 Wend., 275. Ibid, 20 Wend., 268. 

So also, a party receiving bills to be applied to a specific purpose 
plying them to his own use alter that purpose and make 


cannot by apy 
the trust a debt. 2 Smith’s Leading Cases, 89, 131. See also 
Woodson ts. Payne, 1 Call, 570. 

All the parties to the notes had notice of the trust, or real owner- 
ship. ‘The notes not being payable to Burney, as “ Guardian of 
the heirs of John Farmer, deceased,”—it was notice. Exum & 
Bowden, 4 Iredell Eq. R., 281. Powell rs. Jones, 1 Iredell, 337. 
Fox vs. Alexander, Ibid, 340. Lockhart vs. Phillips, Ibid, 342. 

Considered as a Trusiecc, he could not alien the trust fund in pay- 
ment of his own debt Graf? vs. Castleman, 5 Rand., 195, 

Nor alter the destination of the fund from the purpose for which 
it was originally intended. Presbyt. Church rs. Dounom, 4 Des- 
sau, 154. Hill vs. Simson, 7 Vesey, Jr., 152. Dodson vs. Simp- 
son, 2 Rand., 294. Rutledge vs. Smith, 1 McCord. Ch’y, 119. 

5. The Court did not err in refusing the 7th instruction asked for 
by the defendant below. 

A receipt is not conclusive evidence : it may be explained or re- 
butted by parol. 1 Phillipson Ev., 108. Elwell vs. Leslie, 2 Hal- 
stead, 349. 

But these receipts are by Hart, one of the payers of the notes, 
and to give to the receipts the eflect contended for is to permit a par. 
ty to make the evidence of his discharge. 

6. The 8th instruction asked for, was on the supposition that the 
Court would charge that the legal title of the notes did not pass to 
Burney’s representative on his death, but the Court did charge that 
Moseley, the representatifte of Burney, held the notes as Burney 
had held them in his life time. 

7. The 9th instruction asked for, was an abstract question of Jaw 
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which though right t the Conrt may well sian, Cutonee. Lenox, 5 
Rand., 31. Hamilton vs. Russell, 1 Cranch., 309. 

8. The Court was ag in its refusal to give the tenth instruction. 
“Current Florida money,” means specie, or par money. See Cock- 
rill vs. Kilpatrick, 9 Missouri R., 697. 

9. The Court was right in refusing the 11th instruction asked for. 
The character in which Moseley sues was not denied by plea, which 
is necessary if defendant would put it in issue. “1 Chitty P., 526. 
Thyme vs. Thyme, 2M. & S., 553. Worshem vs. Goar, 4 Porter, 
441. Champlain vs. Tilley, 3 Day, 303. Pollard rs. Butler, 3 
Blackf. 239. Coxe vs. Roberston, 1 Bibb., 604. McKim. vs. Rid 
dle, 2 Dallas, 100. z@ 

IV. The fourth error assigned is that the Court erred in the in- 
structions given. 

1. That the first is correct is manifest from the facts which ap- 
peared in evidence. . 

2. The Court was right in leaving the fact of payment to the jury. 
See Garlock vs. Geortner, 7 Wend., 198 

3. The third instruction is fully sustained by the argument and 
authorities in justification of the refusal of the prayer of the defen- 
dant. 

Ar action at law may be sustained on the notes, though mutilated 
by the cutting off the names of T. P. Chaires and R. W. Williams, 
the same having been done by Hart in fraud of his wards the bene- 
ficial owners of the notes. See U. States rs. Spalding, 2 Mason 
Rep., 478. 

It was a fraud in Hart, and none can gain any interest thereby. 
4 Iredell Eq., 219. 

V. As to the fifth error assigned, that of the trial on the 23d May, 
1846, there is nothing in it. 

A Court may be continued to a distant day by adjournment. See 
Mech. Bank vs. Withers, 6 Wheaton, 106. 

See also 7 Barn. & Cres., 6—the case of the King vs. Leicester, 
in which it was held that the 54 Geo. Ill. c. 84 which enacted that 
the Michaelmas Quarter Sessions shall be holden in the week next 
after the 11th of October is merely directory, and the sessions may 
notwithstanding that enactment, be legally holden at another time. 


Archer on the same side. 
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y 1 » . o 
Brockenbrougl: for Appellant, in reply : 


I. In this action we must consider the rights of Moseley, executor, 
alone, and ifhe, in that character, cannot recover, no recovery can 
be had—the appendage of the words, “ for the use of Patrick Smith, 
ccuardian of the heirs of John Farmer,” in no respect alters the rights, 
claims, or character of the plaintiff—with them the defendant has 
nothing todo. He can traverse nothing and take no issue, with 
or about Smith; the words only regulate rights between Moseley 
and Smith, and cannot increase Moseley’s rights against defendant. 

By suing in this mode, Smith admits he has no right of action in 
his own name, in this case, and if Moseley has none, they cannot re- 
cover together, when neither could separately. Even if Smith 
could separately, it will not avail him here, unless Moseley, Admr. 
can, because he sues. 

Mr. Thompson’s doctrines in his printed brief, “ that the assignee 
or beneficial owner has a right to use the name of the payee, for the 
purpose of recovery, and that the death of the assignor will not de- 
feat it. and even that the assignor cannot dismiss, &c.,”’ 7s not denied. 
But the application is deniced— 

} 


1. Because the doctrine and authorities apply only to releases, 


discharges and equities, between assignor and defendants, arising 


subsequent lo assignment, or notice thereof. And herea l our defences 


. : ce a P ‘ ‘ . 3 
vs. Moseley existed long anterior to any possible interest in P. Smith. 


2. P. Smith never had any assignment whatever from any one. 


3. Smith is not the “ beneficial owner” of these notes if existing— 


/ 


but his serera/ wards—wio have several interests, and several rights 


—and must proceed screra//y in any action that they bring ai law. 
1. 4J.J. Marshal, 389. 7 Pick. 88. 


4. If the notes existed, and the 14w assigned them to Smith, the 


—Burnet rs. Commonwealtl 


law made the same assivument before to Hart; and if so, the legal 
title has never been in Moseley, and he cannot now sue. If the 
words “ guardian” imply a severance of the funds from Burney’s 
own funds, as “ administrator” is held to do—and upon the authori- 
ties cited—it would then have to be admitted that there can be a 
guardian in the nature of a guardian de bonis non, to whom the notes 


7) 
would ¢ 


o, as toan administrator dc bonis nou, in the ease supposed. 
It then follows that the 2d or 8d guardian, (de bonis non !) must 
have the legal title, and sue in his own name, (for by this doctrine 
Moseley never could suc, as no estate would come to him.) 

40 
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Admistrators debonis non do not sue in the name of the executor 
of the first administrator. 

This doctrine is inconsistent with the doctrine of assignment from 
Moseley, and with this suit. If on Burney’s death the paper goes — 
to Hart, and thence to Smith, as the ward’s estate, nothing goes to 
Moseley. 

II. The question then is not, what could the heirs of Farmer do ? 
er what could Patrick Smith do? As they are not parties to the 
record, and the heirs certainly no more bound by the acts of Smith 
than by those of Burney og Hart—and Moseley and Smith com- 
bined can do no more than Moseley and Hartcombined. The ques- 
tion is, can Moseley recover ? 

1. The legal title passed to Moseley—or it did not. 

1. If Moseley can sue now, some legal right must have passed to 
him on Burney’s death. There is no intermediate state—a man must 
have the legal right entirely, or not at ai/. In Mr. Thompson’s cases, 
the words “ Administrator &c.,”” passed over the whole estate to 
Administrator de bonis non, and left none in Executor of first Ad- 
ministrator. So on Mr. Archer’s supposition, that title passes to suc- 
cessive guardians by act of Jaw in virtue of their appointment.— 
The whole title passes, if he is correct, or none at all—and unfortu- 
nately for Moseley’s title to sue, the whole title would pass, not to 
the guardians, but still further off to the wards, for the /and was theirs 
—as in the cases he supposes, of bond to the Governor and his suc- 
cessors. He says no title could pass to his Executor or Administra- 
tor—conceded. But then Moseley cannot sue. See case cited by 
Mr. Thompson, 8 Eng. C. L., 45, Catherwood vs. Chabaud. The 
administrator de bonis non took the tii/e, and sued in his own name. 
See also 1 Salkeld, 306. The title passed directly. 

2. If this action is sustainable, then Moseley must have taken the 
whole legal right in these notes when Burney died. If a right to 
sue existed, he then had a right to receive payment on them, and 
charging his account as Executor with the money, to credit the 
Testator’s guardian’s account. This was the only thing he could 
honestly do with the money when he received it. This he did.— 
When Hart was appointed guardian, Moseley renders an account, 
crediting Hart as guardian, and debeting himself as Executor.— 
Hart’s receipt paid the debt due from him to the guardian, and also 
the debt due from him as Executor—and being filed. releases him 
as Executor—releases Burney as guardian—and on his bond to sell 
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land. It also charges Hart and his sureties with cash as guardian. 
All these things he had a right to do, and it was his duty todo. The 
payment of notes over to Hart, and his receipt might have left open 
for a long term of years, dangerous question of liability of his Tes 
tator and himself. Tfe closed all questions. He made his election. 
The law was with him. Alston vs. Mumford, 1 Brockenbrough, 
278, and note and cases cited, viz: Taylor vs. Deblois, 4 Mason, 
131. Pratt, &c. vs. Northan, &c., 5 Mason, 108. Myers vs. 
Wade, 6 Rand., 444. ‘To which cases special attention is invited. 

These things we contend Moseley had a right to do—if he had 
not, he ig.esiopped from disputing his right vs. Hart—a fortiori vs. 
Williams. See Lord Denman’s beautiful rule as to estoppels in 
pais in the case of Pickard and Sears.6 Adolphus and Ellis, 475— 
cited and approved ani adopted by this Court in Cotten vs. Williams, 
1 Branch, 34. 5 Arkansas, 568. Cheever vs. Smith, 15 Jo., 276. 
Bacon vs. Chesney, 2 Eng. C. L., 352. Parsons vs. Administrators 
of Gaylord, 3 Johnson, 464. Coxe vs. Williams, 4 Cond. La. R., 
249. “A positive right conferred by law on the doing of a certain 
act, cannot be destroyed by speculations as to what would have 
been the situation of parties, if that act had not been done.” Nolte 
et al. vs. Their Creditors, 4 Cond. Lou’a. Reps., 136. 1 McCord, 
298, Galpin vs. McKinney, et al., a great case upon the whole 
subject, the equity of which has not been and cannot be im- 
peached. 

This case, and Gray vs. Brown, 1 Richardson, 364, (and the ma- 
ny cases there cited.) and the principle of extinguishment in ali ful- 
ly sustained, are not in the least overruled, or even the doctrine ap- 
proached in Bellune rs. Wallace, 2 Richardson, 81. In that case, 
there was no question of extinguishment whatever. The two guar- 
dians bonds were held to be entirely cumulative, and therefore the 
last bond did not discharge the first, and therefore the mortgage giv- 
en to secure the surety in the first bond, was not discharged by giv- 
ing the last. And the real questionin the case was whether the 
mortgagee (his mortgage being thus held good.) could bring an ac- 
tion of trover fora slave against a purchaser under judgment against 
the mortgagor, before he, the surety, had actually paid money on 
account of his suretyship, and been therefore damnified. And it 
was held he might. Because the mortgage passed a present estate, 
and performance of the condition must be shown to defeat.” There 
was no question of extinguishment. Wardlaw, dissenting, still con- 
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tends that the whole doctrine of extinguishment is ia full force.— 
He dissents only on the main question—whether trover would lie, 
until the party had actually been damnified by payment. 

He admits the continuance of the mortgage, by saying “ the pro- 
ceedings were probably such as saved to the plaintiff in his security- 
ship to the second bond, all the securities he had taken when he 
signed the first bond.” And he goes on to say, “But ir” the guar- 
dianship had been revoked and a new appointment made to the same 
man, he wouldshave been held to have paid over the assets to him- 
self under the’new appointment, and in discharge of his first sure- 
ties, under the authority (which he cites) of Gray vs. Brown, and 
cases there eited’as the admitted law. And which position, so far 
from being overruled or doubted, is not even alluded to by the Court 
in its decision. 

The hypothetical citation of a well established principle, (in a 
case in which it is admitted it does not apply,) in a dissenting opin- 
ion, on a wholly different question, is cited to show that the Court, 
which does not allude to the subject, intends to overrule a whole 
series of well considered and established cases, which had been be- 
fore cited and approved as the law by the same Court, in the same 
year, (1845)—the first being in January, the latter in December.— 
And when Wardlaw, O’ Nea/, Butler, and Frost, decided the first 
cause, and only Evans dissented. And Evans, O’ Neal, Butler, and 
Frost, decided the last ease, and Wardlaw and Richardson dissented 
on another point, citing the former case as established law. Can 
O’Neal, Butler and Frost, be held to have changed their minds, and 
overruled so many cases, so lately approved, without a word upon 
the subject, and in a case in which it is admitted the question did not 
arise? No one could be more surprised than those Judges would be 
at the citation of the last decision as overruling the whole series pre- 





ceding. Certainly Bellune rs. Wallace might as well be cited as 
overruling any other series of cases. 

To return to Estoppels: 

See also Doe-demise of R. V. vs. Oliver & Duchess of Kingston’s 
case, 2 Smith’s leading cases, 439 [30 Law Lib. 105.] — Estop- 
pels must be mutual. Hart and his sureties on his guardian bond, 
ahd.Hart’s adm’r would be estopped by Hart’s receipt. Even his 
Wards themselves would be estopped by it conclusively.—T'homp- 
son's Digest 201, 36. 

: A: nee sued Moseley for these notes specifically, he might 


‘ 
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reply thatthey were paid tohim. And it must be a good reply, if he 
can sueonthem. And if sued for the money, he can reply this 
receipt. The receipt being conclusive between him and the wards, 
a fortiori must it be conclusive between him and any subsequent 
guardian. And if conclusive for him, it must be against hin.— 


Certainly when suing in the same right. Nor is it evidence made 


by Hart for himself. as Mr. T. contends. Mos: ley wrote it——dicta- 





ted—exacted it. Moseley made out the account and rendered it— 


He aceepted it—He tiled it—He has relied upon it.gyIt is the sheet- 
anchor of safety to himself and Burney’s Estate. . 

t. The:Record shows that Moseley is no longer held bound in the 
Probate Ofice—-but Hart. There is a judgment there approving 
Hart’s loose memorandum, so far as it charges himself. ‘The ac- 
count is “ examined, approve d, and allowed.”’ This is res judicata 
—The decision of a Court of competent jurisdiction unreversed.— 


It discharges Moseley as Executor, Burney as guardian—and on his 


land-selling bond. 


It charges Hart as guardian, and discharges 
him and sureties as an individual—See Steele guardian vs. Glass 
—1 kelly, 483. 

The recovery in this action by Moseley could not undo all this. 
If he recovers he holds as hisown. Ile cannot by recovery make 
the discharged parties again responsible. By not paying over the 
money he would commit no devastavit. If insolvent, Williams 
would lose it. 

lfi. The notes were extinguished before they came to Hart’s hands. 
They never came to his hands as guardian. He and Moseley are 
both estopped from saying they did. When Moseley ca/culated the 
interest then due, and charged up principal and interest in an account 
rendered—he admitted them paid, and that he only then held them 
as a voucher for correctness of his entry, ahd when he consummated 
his act by taking the receipt, or one new voucher for the whole ac- 
count, he had no longer a right to hold it in any shape. It then be- 
came Hart's voucher for the payment for land, and as such he must 
have received it. Lxeept as such he had no right to receive it.— 
Hart could not then attempt to set up the extinguished note in his 
own hands, without fraud. 

1. Upon his own securities in the note, who had been. dis- 


charged. 
2. Upon his wards, for whom he had received soomuch @ash,, the 


principal and interest on which combined sum’ he and his bondmen 








318 JANUARY TERM, 1848. 
R. W. Williams, Appellant, ve. W. D. Moseley for the use of P. Smith, Appellee. 


were liable*for interest annually, uniil they came of age. ‘Thomp- 
son’s Digest, 207. 

If the note had come to his hands and been thereby extinguished, 
he would have been responsible for the amount as guardian, as by 
his actual arrangement with Moseley; but if as opposing counsel 
contend, the right of action would have been suspended pending his 
guardianship. then by attempting to set up this note, when so passed 
to him by Moseley, he would have committed a further fraud upon 
his wards, by wéleasing his sureties on the guardian’s bond, (made 
responsible by tits receipt to Moseley )—and if he could have validly 
sel up against Chaires and Williams, he would be holding for a 
long term of years at simple interes! his oven uncollected paper, with 
all the hazards of death and insolvency in Chaires and Williams, 
and@ithe certain operation of the statute of limitations in a short time, 
instead of being responsible for cash received on his bond and secu- 
rity as guardian, and compound interest annually, and immediate 
liability, at all times toa call for new security, or to disgorge.— 
Thompson’s Digest, 225, sec. 2. 

For these reasons, Moseley and Hart’s conduct was most benefi- 
cial to the wards. It was best calculated to secure their interests. 
It was such a course as any man would wish pursued in his own 
affairs. It was the most favorable arrangement which could be 
made. 


Fields vs. Schieffclin, 7 Jo., Cha. 150, [powers and duties of 


guardians, and nature of their estate fully examined and decided 
upon. | 

We have yet to hear of any disaster. No devastavit is shown. 
The money is yet in Hart’s hands, and no evidence of even a call 
upon him, or his administrators or sureties. The receipt of the 
money by a guardian is no devastavit. It is the very thing he was 
appointed to do. It is only non-payment when required that shows 
impropriety. See Bryant, guardian, &c. vs. Owen and wife, 1 Kel- 
ly, 374—doctrine at large, and confirmed in a subsequent case same 
volume. ‘The record does not show that they have not collected it. 
They may be suing now... They might yet sue, and recovery in 
this action would not be a bar, even when paid. When Hart re- 
ceived the note, it would have been a fraud to attempt to set it up. 
The jonly honest course was to cancel actually, that which was 
already legally discharged. 

tt But Williams is only a surety. His obligations are séric- 
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lissimi juris. He had a right to pay the notes at the moment due, 
and sue Hart. Could Moseley, after the receipt, have accepted 
payment? And if he had, could Williams, on Moseley’s reccipt, 
have recovered from Hart, who had already discharged the note by 
irrevocably rendering himself responsible as guardian to his wards ? 
if SO, Mosel V could, by his acts, lawful] t Hart, without his 
consent, in a situation to be forced by “tie te pay the seme debt 
twice. 

2. Moseley then calculated all the interest then due, and charged 
himself with it, and was discharged by Hart. Can he now, after 
Hart’s death, make Hart’s surety pay him, not only that interest, 
but all that has since run upon the note, if unextinguished ? 

3. Hart is dead. If Williams pays, his remedy is against Hart’s 
administrator. But his administrator is strictly bound by his aéts. 
He is estopped from denying that Hart charged himself as guar- 
dian. He cannot set up that Hart acted fraudulently or wrongfully 
in cancelling the notes. Hart’s administrator is irrevocably bound 
to the wards. if they sue for the money. If now in Court, against 
Hart’s administrator or heirs, could any defence be made to them ? 
And if Williams at the same time claimed on account of a pay- 
ment to Moseley, the Court must decide in favor of the liability to 
the Farmers, and Williams must lose his debt, by Moseley’s act, or 
he is now released. 

Williams has, on the same principles, lost his right of contribu- 
tisn against Tom Peter Chaires. As to joint and several liabilities, 
see Cheetham vs. Ward, 1 Bos. and Pul., 633. Nicholson vs. Re- 
vel, 4 Adol. and Ellis, 675. Cited and approved, 4 Meeson and 
Welby, 465. 

As to sureties rights in general, and duty of obligees—Samuel 


vs. Howarth, 3 Merivale, 272. Nisbet vs. Smith. 2 Bro. C. C., 
579. Reess vs. ations 2 Vesey, Jr., 510, and notes. Exall 
vs. Partridge, 8 Term R., 3u8. Bowmaker vs. Moore, 7 Price, 
234, (3 Eng. Excheq. 38.) Combe vs. Wolfe, 8 Bing., 156. 

As to alteration——3 Maddock, 120,221. 15 Eng. C. Law, 44 
and 514. Master vs. Miller, in Smith’s leading cases, vol. 1, 599, 
American notes. 

V.—1. Moseley having acted in auter droit in his settlement with 
Hart, and now suing on ihe same right, is as much estopped by his 


own acts, as if acting in his individual capacity m both cases. He 


* 
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can no more be allowed to do that which would be a fraud upon 
parties, than he would if acting in both cases for himself. 

2. If A. holds B.’s note, and renders him an account, in which 
the interest on the note is calculated, and the whole interest and 
principal is added up with other items, and placed to A.’s credit, and 
B.’s debit on another account, ard A. takes B.’s receipt and dis- 
charge on the account rendered, and uses it to discharge himself as 
so much cash on the last account, and gives B. the note which B. , 
cancels, and ; B.’s death the cancelled note comes by any acci- 
deat into A.’s hands, and he sues and recoversthe money from B.’s 
surety, it isa fraud upon B.’s representatives and on his stirety. 

3. It is not less a fraud, if he does it as executor. 

ePatrick Smith cannot against his will use his name, and make 
hin¥do that which it would be a fraud for him to do himself. 

VI. Moseley can have no greater rights certainly against Hart’s 
surety, than he could against Hart, if now alive, or when he was 
alive. When Hart was alive, Moseley had not possession, or right 
of possession, of the note, and certainly no right of action, when it 
would have been a fraud to recover. Then what sort of a legal 
title had he in the note? And when and how did he get back his 
right of action ? 

If Hart’s death could by possibility have earried forward a right 
to sue on an extinguished note—to Smith, or the Farmer’s—it could 
not carry it back to Moseley as execulor. 

VII. Nothing can better exemplify the true merits of the case 
than the admission, “ that if Hart had actually paid the cash, the 
whole matter would have been proper, and no action sustained, 
though Moseley had at once paid it back.” 


The law never compelled parties to do so vain an act. It would 
be strange, indecd, if all the rights of all the parties depended upon 
so idle a ceremony, ending in the same receipts, cancellations, deb- 
its, credits, discharges, rights, dutics, and obligations, precisely as 
we contend they now exist. Common sense has been appealed to as 
authority. May we not invoke it here, and common usage also ?—— 
When two men owe a debt to each other, though in different rights, 
do they always pay the money, and then pay it baek again, or pass 
receipts and papers? Would not so idle and unusual a ceremony 
raise a suspicion that some fraud, or cloak for perjury was intend- 
ed? 
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BALTZELL, Justice. 


This case has been twice argued with a zeal and ability propor- 
tionate to its importance and the interest felt by the parties in its de- 
cision. 

It has received from the Court the consideration due to the ques- 
tions involved and the great principles at stake, and though regretting 
a difference of opinion amongst the Justices, yet they proceed to 
give the results to which they have arrived. 

A tract of land of 400 acres, belonging to the heirs of John Far- 
mer, was sold at public auction on the Ist of January, 1841, atid 
William W. Hart having become the purchaser executed his five 
notes with the defendant and Tom Peter Chaires as securities for 
the purchase money, payable in annual instalments of $960 
on the Ist days of January *41, ’42, ’43, ’44, and ’45. The notes 
were payable to Arthur Burney guardian of the heirs, and the sale 
was made under the order of the County Court of Leon County, 
upon the representation of the guardian that the interest of the heirs 
would be greatly promoted by the sale, that the lands were renting 
for only $100, whereas they were worth 10 or 12 dollars per acre, 
and the legal interest on what they would sell for would be equal to 
$400. 

Burney died and Hart in December, 1842, was appointed guar- 
dian. Hart died about March, 1843, and Patrick Smith, who has 
instituted this suit jm the name of Moseley executor of Burney, was 
appointed guardian in his stead. Thg counsel of both sides agree 
that the legal title in the notes was in Burney in his life time, and 
after his death in Moseley. Defendant’s counsel support their posi- 
tion in this respect by reference to Chitty on Bills, 160, 358. “In 
the case of a bill payable to A. or order for the use of B., payment 
should be made to A. or hisindorsee, and not toB.”’ Other author- 
ities are also cited by them to the same effect. Story on notes 130, 
461,130. ‘To strengthen his case, plaintiff availing himself of a 
provision in the rules of the late Court of Appeals “ that suits may 
be brought by a plaintiff for the use of another person named in 
the process or pleadings,’’ has connected the beneficiary or equita- 
ble with the legal interest on the notes. So that there would seem 
to be no real difficulty as to the form of the action. 

The general issue was filed in the case, and various positions are 


assumed in defence, mostly arising from the faet that the names of 
41 





. 
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defendant and his co-surety were cut off foam the notes, whilst in 
possession of Hart as guardian. Before noticing these, it is proper 
to advert to grounds not taken in argument either in this Court or in 
the Court below, but which have been regarded as worthy of atten- 
tion by the justices dissenting from the decision of the case. The 
first of these is, that Patrick Smith is not in fact guardian of all the 
heirs of John Farmer, but of a part only. Objections of this kind 
afe not in general favored—if made to the person of the plaintiff 
they should be Presented i in proper time so as not to surprise—usu- 
ally by plea ii abatement, and the issue thus formed is first tried 
and disposed of. A plea in bar waives objections that could be pre- 
sented in abatement, and especially admits the character in which 
the suit is brought. Archb. Pl. and Ev., 283, 167. 2 Phil. Ev., 

fe 3 Ibid, notes, 331. 1 McCord, 468,470. 15 John., 228.— 
1 , 604. 

Other objections are also taken, such as that the sale was not 
madé in conformity with the order of the Court, and the notes ta- 
ken differently from its directions. ‘These questions are not pre- 
sénted by the pleadings, and the appropriate time to decide them is 
when they shall be properly raised for adjudication. If the objec- 
tions exist there should have been a plea alleging the failure of 
consideration ; but there is none such in the record, nor is it pre- 
tended that Hart was disturbed in the possession of the land or that 
his title under his purchase has ever been questioned ; indeed we see 
defendants have taken a mortgage of it for thé indemnity. We 


‘therefore decline to notice tkese points. If requisite it might not 


be difficult to dispose of them satisfactorily and conclusively. 

‘The main reliance of the defence is on the position that the re- 
ceipt given by Hart to Moseley paid the notes and satisfied them.— 
It is admitted that Moseley is discharged by the receipt so far as 
Farmer’s heirs are concerned. The question is as to its effect upon 


‘Hart, and it is only necessary to refer to the transaction to ascer- 


tain its true character. Moseley held the notes as executor of Bur- 
ney ; but they belonged not to the estate he represented, but to the 
heirs of Farmer, and Hart being their guardian was entitled to them. 
Moseley delivers them, and takes the receipt for his own protection. 
The transaction concluded, Hart obtained the notes, Moseley Hart’s 
receipt. Hart got the notes not because he was maker and through 
payment to Moseley ; (for it is not pretended that money or con- 
sideration of any kind passed) but as guardian. It is difficult to 
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see how Hart can claim under the receipt, it was Moseley’s not 
his. So far from Hart deriving an interest by the receipt, it is on 
the contrary evidence of Moseley’s having derived an interest from 
him. So far from relieving him from responsibility it creates a du- 
ty, and involves accountability upon him. To make the receipt a 
payment to Moseley, is to make Moseley debtor to Farmer’s heirs, 
thus destroying the entire legal effect of the receipt, and the design 
of the parties in executing it. Such an idea was never entertained 
by the parties at the time of the transaction nor afterwards, and is 
not in our opinion the fair import of the agreement which is to be 
taken or considered in reference to all its parts. Hart retained the 
notes as they were received from Moseley until his death—returned 
them in his guardian account as the notes of his wards, distinct from 
cash—retained his own name in the notes, whilst he cut off, or per- 
mitted the namesof his securities to be cut off, showing that he did 
not consider them as paid. The Judge of Probate too charged the 
notes to him separate from cash. But the relation which the two 
parties Moseley and Hart occupied to the subject we think is conclu- 
sive, if anything were wanting. They were co-trustees to the infant 
heirs of Farmer, Moseley having the naked legal title while on Hart 
was imposed the duty as guardian of taking charge of the notes, and the 
money obtained from them until his wards came of age. A receipt 
by one to the other on parting with their possession would have the 
effect merely to devolve on the party receiving the peculiar duty 
and responsibility of collecting them as in the case from Chitty, of 
a note given by A. to B. for the use of C. C. gets the note from By 
and gives a receipt for it, this is no discharge of A. The only ef- 
fect is to relieve B. of the responsibility, if there be one, of collec- 
ting the note. Hart, however, through means of the receipt ob. 
tained possession of the papers, and the true question is not whether 
the receipt constituted a discharge, but whether through this possess 
sion, thus uniting the two characters of maker of the notes and 
guardian, there was in law an extinguishment of the debt. 

That in case of an executor indebted to his testator such a result 
would follow is very fully settled, though we shall find that the grounds 
upon which it has been permitted to operate are various and con- 
flicting both in this country and in England. The probability is 
that it is a consequence of the enlarged interest in the estate of the 
testator allowed by the law at a very early period to the executor 
already referred to by this Court in the case of Colquitt vs. Faunt- 
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leroy. In the leading case on this subject, that ‘of Wankford repor- 
tedin Salkeld, we find a difference between two very eminent judges 
Lord Holt and Justice Powell, the latter remarking “ some books say 
the action is gone, some say the debt is gone, and some say the debt 
remains, they will all be reconciled by this, that the debt will be as- 
sets,” that it was by way of legacy or gift of the debt, and not by 
release, &c. The Chief Justice said, “as the person entitled to 
receive it is also the person that is to pay it, that amounts to an ex- 
tinguishment.” Salk., 303. 

In Massachusetts the Court say, “ It is not always a legacy nor a 
release nor extinguishment of the debt. Itis more correct to say 
that although the duty remains, the right of action is discharged be- 
eause the executor can’t sue himself.” Stephens vs. Gaylord, 11 
Mass., 269. In New York it is considered in “the nature of a 

bequest of the debt not to be paid unless there are assets 
— to pay the debt.” Marvin vs. Stone, 2 Cow., 781. 
Otwithstanding the rule we shall find that an executor could be 
sued by a creditor of the estate at law always, and charged with his 
debt as‘assets: © Will. on Executors, 937, 945. Freshly vs. Fox, 
9B. & C., 130. 

So also he will be charged in equity at the suit of a legatee, dis- 
tributee or next of kin. Toller, 274. 2 Cowen, 781. 3 Brown 
Chy., 111. 3 Ibid Par. Ca., 607. 11 Vesey, 90. 13 Ibid, 262. 

By statute the rule has been abrogated with us both at law and in 
equity as early as 1834. Duval,188. It never was applicable to 
; tor in reference to whom it is said “the appointment 
by the mere act of the law, and a temporary privation of the 
remedy only the debt is not extinguished—the action merely is sus- 
“ pended during his administration ; but revives after it ceases.” — 

ler Ex., 349. Will. Ex.. 937, 946. 2 Black., 512. 1 Salk., 

Story notes, 543. 

1 Siderfin, 79, was the case of an obligor appointed administrator 
who had died, and his executor was sued for the debt by an adminis- 
trator de bonis non, of the first intestate and a recovery washad. 8 
Co., 186. Keble, 313. 

No authority has been cited showing the application of the doc- 
trine to guardians, and we have been unable to find such ourselves. 
If applicable it must be by some analogy to the office of executor, 
and we propose to enquire whether any such exists. The civil law 
is more full and clear as to this relation than ours, and we propose to 
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refer to it in connection with this subject commended as it is by 
those two eminent jurists the late Judge Story and Chancellor Kent. 
“It is equally a provision of religion as of law that those who are 
deprived of their father during their minority should be put under the 
conduct of some one who will fill the place of a father as far as pos- 
sible, and be charged with their education, and the care of their 
property, who is termed a guardian.”” Domat, 171. 

“‘ His power and authority extends to all that can be necessary 
for the faithtul management of the affairs of the ward—he is es- 
teemed acting for his ward when he rightly manages the estate, not 
when he wastes and destroys it.”? Ibid, 171. 

“ He cannot give away the goods of his ward nor surrender any 
right he has, nor even diminish it, nor impose on the estate. new 
burdens; nor can he impair, nor render worse the condition of his 
ward—he has no power but to preserve the property of his ward not 
to injure or destroy it.” Ibid, 176. 

The same principles are maintained and asserted by the common 
law. “The authority of the guardian extends only to such things 
as may be for the benefit and advantage of the infant whereof he 
may give an account.” Bac. Ab. Guard., 684. Co. Litt., 89, a. 
7 John., 557. 

He can do no act to the injury of the ward. 10 John., 441. 

“The Court will not suffer an infant to be prejudiced by the laches 
of his guardian.” 1 Black., 463, n. 11. 

‘* When it can pronounce a contract to be to the prejudice of the 
infant, itis void.” Maule & Sel., 482. 2 Hen. Black, 511. 2 
Mason, 82. . 

He cannot set aside an award favorable to his ward. 4 Bibb, 437. 

In law he is the mere bailiff or servant to the infant, and liable to 
account which an administrator or executor was not subject to ex- 
cept by statute. 2 Bacon’s Ab., 687. 1 Black., 643. 1 Com. 
Dig., a. 2. 

Now account lies not for wrong or waste, but only for money 
paid. 1 Com. Dig., a. c., 192. 

As servant or agent he can only discharge on receipt of the money 
due. Story’s Agency, 170,437. Paley, 262. 

He cannot release a debt even to make a debtor witness for his 
ward. 3Cond. Eng. Chy., 235. 

His powers and duty seem to bear a very near, if not complete 
resemblance to those of an administrator de minore etate who “ may 
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pay debts of the estate—sell and dispose of the goods if perisha- 
ble, retain for his own debt—receive debts due to the testator, and 
discharge and acquit them on payment. But he is only in nature 
of @ bailiff, and ought to account to the executors—has no authori- 
ty to transfer the property by sale except in case of necessity nor to 
reléase a debt without actually receiving it.” Toller Ex., 405-6. 
1 Com. Dig., ad. F., 1. 

There is no power here to give receipts without payment nor dis- 
charges without satisfaction—the power obviously results from the 
duty,'and extends not beyond it ; it is to guard, protect, and save the 
goods and property of the ward during his infaney, and turn them 
over ‘when he comes of age. The moment the guardian attempts 
wrong or injury the law intervenes to prevent it by declaring his im- 
potency, and the nullity of the act. Especially we have seen that 
there can be no bequest, gift or other circumstance in the case of a 
guardian as in that of an executor to create an extinguishment of 
the debt. Nor is it by any means clear that if the note were dis- 
charged by extinguishment as to Hart, the other makers, the defen- 
dant and Chaires, would be exonerated by it. “A discharge of one 
joint maker of a note by mere operation of law, and without any 
act done by the creditor will not discharge the other maker.” 13 
Mass., 148. Story’s Prom. N., 502. 

Again “ Extinétion of the debt as to the principal, in general dis- 
charges securities, except when it arises from causes such as bank- 
ruptey, which originate with the law and not in the voluntary acts 

B® . of the creditor.” Theobold,73. Brown vs. Carr, 7 Bing. 508. 
$ cA * 2 Russ. 600. Other cases relied upon “as precisely in point,” are 
¥ to the effect that. “ because a guardian could not sue himself, it, the 
' “ debt, shall'be presumed to be paid, and he and his securities on the 

gyerdian bond shall be liable.” Dudley’sS. Carolina Reports. 
“Literally construed, this authority asserts that if A., indebted to 
an infant, be appointed his guardian, the debt is presumed to be paid, 
(that is, discharged and settled,) and this is the construction conten- 
ded for by defendants’ counsel. Now it is obvious that if this be 
true there is no liability on the part of any cne; and the principle 
asserted by the Courtis directly at variance with their adjudication. 
But we do not so understand it, nor the numerous cases to be found 
in the American Courts on this subject. In none of them was the 
question raised as to the liability of the original debtor, whether sued 
* upon the debt inits original shape, or upon the guardian or adminis- 
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tration bond. Can it be pretended that to a suit instituted for the re- 
covery of this debt the party could invoke the presumption of pay- 
ment through his appointment as guardian or administrator as a 
means to defeat the suit against him? We think not. The ques- 
tion in the cases alluded to was, whether such indebtedness of. the 
guardian or administrator of themselves, were sufficient to make the 
securities liable, and such liability was asserted on the ground that 
as an officer he must be presumed tohave discharged his duty ; and 
their liability was the result of such presumption. But it is diffi- 
cult to perceive how a rule of law whose obvious effect is to enlarge 
and extend a liability, indeed to give new names and further secu- 
rity, can be invoked to impair, defeat and destroy one already in ex- 
istence. To discharge’the principal under such circumstances 
would be to overthrow the cases referred to: for obviously without 
an obligation on the part of the principal there can exist none a- 
gainst the security; it would be to set up the doctrine of extinguish- 
ment as to administrators and guardians which we have seen “uni- 
formly deniedyfrom the commencement as to the former, and oppe- 
sed to every principle and analogy as to the latter. 

A class of cases invoked by defendant maintains that where an 
executor or administrator is also guardian, the responsibility is de- 
volved by operation of law from the securities of the one to those of 
the other. These go upon a like presumption that the officer has 
discharged his duty, and that neither he nor his securities on his of- 
ficial bond can excuse themselves from responsibility by alleging a 
failure of duty. But upon another ground it is clear to our minds. 
An administrator or executor is the agent or trustee for creditors, 
legatees and distributees ; so soon as he becomes guardian for a mi- 
nor having money in his own hands, his joint agency ceases as to 
this by operation of law; he then holds the money as the individual 
agent of one instead of all his former cestué que trusts. If he gives 
bond as guardian, his securities become liable for this separate agen- 
cy, displacing by necessity his former joint action and the responsi- 
bility connected with it. 

A further illustration may serve to explain: A. is agent for sev- 
eral individuals connected in business; they dissolve and he is 
made agent by one of those having a large amount of money in his 
hands derived: from the old association ; his employment and posses- 
sion of the money continue under his new relation. It is very obvi- 
ous that this separate and individual agency supercedes and displa- 
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ces the former joint agency and responsibility, thereby creating new 
liabilities. If a new bond were given, the relation of the securities 
under the new and old arrangement would necessarily be altered ; 
and such we apprehend is the case with the offices of guardian and 
administrator. But any way considered we do not see that the law 
of these cases is applicable to the case.of this defendant. Hart was 
never executor or administrator of Farmer’s estate so as to transfer 
a responsibility from the securities on an administration bond to those 
on his guardian bond. 

It is a mistake, too, we think, to suppose that the securities on 
these notes occupy a more favorable position than the securities on 
the guardian bond. In establishing the liability of the latter, it by 
no means follows that the former are discharged. In the case of 
Fox vs. Alexander, decided by the Supreme Court of N. Carolina, 
the guardian had traded a note of the ward’s in payment of his indi- 
vidual debt. The ward coming of age recovered the amount of his 
debtagainst the securities on his guardian bond; the latter filed 
their bill, alleging the insolvency of their principal, and praying 
that the payers of the notes be compelled to pay to them in prefer- 
ence to the person to whom the note had been traded ; the Court 
say, they (the securities on the guardian bond) have a right in a 
Court of Equity to stand in the place of the ward and follow the 
trust fund and recover satisfation to that amount now in the hands of 
the defendant or in the master’s office.”’ 1 Iredell, 341. 

To the same effect is Powell vs. Jones in the same Court Ib. 337. 

Reliance is placed on the 40th section of the act of the Legisla- 
ture, Duval, p. 178. But to bring the case within that provision 
there must be “‘a discharge given by an executor, administrator or 
guardian of a debt, ézc., belonging to a minor.” Now we know of 
no discharge given by Hart to Williams and Chaires except the cut- 
ting off their names can be regarded in that light. But the design 
of the law must be construed to mean not an act of waste or spolia- 
tion, but of lawful and rightful discharge. It would be a forced and 

“most violent construction to suppose that the Legislature designed to 
make an act such as we have been considering, a discharge binding 
upon a minor and orphan. 

Another position is, that “the notes were in fact and in law can- 
celled and discharged as soon as Williams’ and Chaires’ names 
were cut off by Hart, and this, if it were done even through fraud.” 
If aguardian cannot make a contract to the prejudice of his ward, 
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he cannot without payment legally destroy one already made. There 
isno where within our knowledge a law written or unwritten, a rule 
or principle of any court professing to administer justice, whieh per- 
mits the improper mutilation or defacing by an officer, of the eviden- 
ces of title or of debt entrusted to his charge. So far from it, there 


are prohibitions ot every various character, civil as well as criminal," 


against such profanation. “We could not well give our sanction to 
a doctrine more mischievous in its results or more disastrous 
to the peace, the morals, and the dearest interests of society. If a 
guardian may discharge a debt due to his ward by tearing or cutting 
up the note of his ward, and more particularly discharge a debt of 
his own by such expedient, why may not all other officers having a 
trust and charge protect themselves after this fashion, and pay their 
debts also—and with less criminality on their part, representing as 
they do the interests of those able to protect themselves; whilst 
guardians have the weak and the helpless children alone confided to 
their charge. But if this doctrine is to prevail, what is to prevent 
its extension to deeds, judgments, bills of sale, and the recordsof the 
Courts? Why may not mutilation pay debts evidenced in this man- 
ner as well as notes to a guardian, and thus riot and spoil become 
the order of the day ? 

But the law is not subject to such reproach. ‘The principle is 
well settled,” says the late Justice Story, “that the obligor shall 
never take advantage of his own wrong, and that his own deed 
fraudulently or innocently destroyed by himself without payment, 
does not thereby lose its legal obligation ; and the principle applies 
still more strongly where there are sureties.”” 1 Gallison, 74. 2 
Mason, 2. Olcoit vs. Rathbone, 5 Wendell, 492. Mitchell vs. Cot- 
ten, decided at this Term. Equally clear is the doctrine in cases 
of notes and bills of exchange. Chitty on Bills, 143. Bailey, 358. 

Turning to the facts of the case we find no ground for indulgence 
favorable to the case of the defendant, or to the action of the guar- 
dian. ‘These notes were evidently designed by the County Court, 
under whose orders and by whose direction they were taken, as a 
permanent investment in lieu of the land of the minors; they were 
payable after the long interval of five years, and from all that ap. 
pears in the record were well secured; there seems to have been no 
necessity for their collection or a change into other notes, with a 
view to different security. They might have remained with the 


guardian unaltered, and his duty was not to change them. If a 
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change had been indeed made in good faith with a view to better se- 
¢eurity, or even if the securities had paid such as were due, or the 
guardian having the money in hand for the purpose of payment had 
it in his account to his debit as cash received, there might 
. color in the position that the securities were discharged. 
re - But to hold it so, under the circumstances of the case would be to 














declare a discharge because Hart got possession of the notes as guar- 
+ dian, or gave a receipt to procure their possession from one having 
, their temporary charge or custody, or because somebody else may 
be responsible for their payment. Such is not our opinion. We 
hold them to be contracts preserved from injury and maintained in 
force by a fundamental law prevailing at the time of their execution, 
acknowledged as well by the Constitution of the United States as by 
this State and every State in the American Union, operating against 
every action of the legislature or any other power to weaken or 

impair them. 

The case of Dickinson vs. Lockyer, decided by Lord Loughborough 
bears a near resemblancé to the case under consideration, and we 
have thought 1t worthy of particular notice. It was a suit brought 
by an administrator de bonis non, to recover from one of three ob- 
ligors on a bond which had been delivered up to him and cancelled. 
The defence was that Lockyer, the general devisee of the estate of 
Furze (the original obligee) in trust for the widow and children, 
(with whom the bonds were left by the executrix) had settled and dis- 
charged them. They were due by himself and two others as part- 
ners, and on a settlement between him and his partners he delivered 

them up. The defendant contended that but for this arrangement 
me = he would have retained assets from the firm—that Lockyer being 
dane the agent of the widow and being in possession of the bonds, he was 
the only person to whom the money could be paid, and that the de- 
livery of the bonds by the executrix to him amounted to an assign- 
‘ ment. The Court after saying he was not executor but trustee, 
3 Ps ‘ that Bener had notice of the trust say : “ they took the seal off the 
: : but that is not payment—then what is the consideration ? there 

is none as to the estate of Furze, but it is a personal consideration to 

the trustee. This would not do asa payment at law. ‘The question 

in this Court is whether the trustee of a bond can without the cestui 

que trust release the obligor. This a very particular case for he is 

ad debtor with the two others. They cannot by management amongst 
themselves destroy that security. There was no real payment of the 
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money into the hands of Lookyer as money belonging to the estate 
of Furze to be laid out according to the will. Three co-obligors in 
a bond by a transaction between themselves, agree that one shall be 
discharged and the when -security rest upon the two withoutsthe 
privity of the executor.’ 

It is not necessary to enquire what would have been the case P, 
actual payment had been made, and the money was in the hands 
of Lockyer, &c., &c. The defendant was declared liable although 
the Court said it was a very hard case, the? all meant well, &c., 
and excused them from costs. 4 Vesey, 40. 

Another objection is that Chaires a co-security was excluded as 


a witness. But we are of opinion there is no error in this. 1 


Greenleaf, 440. 2 Phil. on Ev., 1521, notes. 

It is next contended that, as these notes are payable “in current 
Florida money’’ the value of Florida money only should be recov- 
ered, by which is meant that a depreciation should be allowed. . To 


solve this question presents the enquiry as to the legal signification of 


the terms “current Florida money.” Do the words “current in 
Florida” qualify the word “ money” so as to change its meaning ? 
We think not. The legal signification is certainly not as contended 
for. If it be insisted that the popular acceptation is to govern, and 
not the legal it would be difficult to establish even then we appre- 
hend that current money means differently or otherwise than that 
the bank notes or specie shall be current and pass for what they 
purport to be worth. If depreciated they cease to be “current” 
wherever the depreciation exists. When this takes place, though 
the note may be the subject of barter as unsound goods or bad 
merchandize, it ceases to be money. No longer “a standard by 
which to measure the value of other things,’’ it is itself subject to 
measurement to ascertain its own value. 

The Court of Appeals of Kentucky, where this subject was dis- 
cussed and considered with great care under circumstances greatly 
resembling ours, decided that the terms “current money of Kens 


tucky” mean that kind of money made current by an act of Con- 


gress which is the only current money of Kentucky. The same 
Court in Bainbridge vs. Owen interpret “current money to mean 
constitutioaal coin.”? 2 J.J. Marshal, 463. 

The Supreme Court of Missouri say, “ gold and silver coin by the 
constitution of the United States constitutes the ‘current money of 
Missouri’ as well as of all the other States of the confederacy.” 
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9 Miss., 703. So ald notes payable in ‘Tennessee money, and in 
Arkansas money were held payable in gold and silver. Searcy vs 
Vaner, Mar. & Yerg., 225. 1 English#225. We are then of ste 
iof that there was no error in taking the sum fixed by the note as 
ethe true measure of damages. , 
3% The judgment in this case was rendered on the 23d of May, and 
* as the term for Leon County is directed by ]aw to commence on the 
ae 4th Monday of April, and the term of the Court in Gadsden inter- 
vened after that period, and before the date of the judgment, it is 
therefore urged that the Leon Court must have been continued by 
adjournment beyond the term in Gadsden, and that this could not 
be legally done. It might be safe we apprehend, to rely in answer 
to this objection on the decision of the Supreme Court of the United 
States in the case of Hopkins vs. Lee, in which the Court say, “ the 
power of adjourning toa distant day is common to all Courts.” 6 
Whreator, 106. 4 Cond. R., 22. 

We think independently of this, that the power will clearly be 
found to be by law with the Courtsof thisState. ‘ By the common 
law at the earliest period throughout Christendom, the whole year 
was one continual term for hearing and deciding causes; for the 
Christian magistrates to distinguish themselves from the heathens 
who were extremely superstitious, went into a contrary extreme and 
administered justice on all days alike.” 2 Black., 276. 6 Jacob 
L. D., 210. 

At a later period the Courts of Westminister Hall were prohibited 
from transacting business on certain holy seasons as Advent, Christ- 
mas, &c., on Sundays and some particular festivals, yet this prohi- 
bition did not extend to the Court of Parliament, the Chancery nor 
the Inferior Courts.” 6 Jacob L. D., 210. 

At the earliest period of our Territorial existence the common 
law of England of a general nature, and all statutes of a general 
nature, and not local to that Kingdom, are declared in force and 

: “are continued to this day. Duval, 357. 

*-~ By a law of Congress it was provided “that the Judges of the 
Superior Courts shall have power to order extra terms of said Courts 
or to adjourn them to any other time or place when the public interest 
may require it, and when from sickness or other cause te jatgre can- 
not hold the regular terms, giving due notice of the same.” Laws of 
¥ Congress 1828. 

' Such was the state of our law to the year 1839, the time of the 
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formation of the State Constitution, and the framers of that instru- 
ment so far from altering or repealing the statute and common law 
ot the Territory in this respect, re-enacted them by that remarkable 
provision of Magna Charta, “all Courts shall be open, and evéry 
person for an injury done him in his lands, goods, person, or reputas 
tion, shall have remedy by'due course of law, and right and justice 
administered without sale, denial or delay.”” Thus by the para- 
mount power has the ancient rule of the common law been declared 
the paramount and fixed law of the land. It is insisted that be- 
cause the Courts are directed by law to be held on certain days, 
this is in the nature of a prohibition to hold at other times. , Not 
admitting the power of the Legislature to abridge the action of the 
Courts, thereby closing them in effect, and denying, and delaying 
justice, in opposition to the express language of the constitution, we 
by no means admit that such direction is at all inconsistent with the 
power contended for. The fact that the power to hold extra terms 
existed in the Territorial Government all the time in conjunction 
with this direction to hold Courts on particular days, without con- 
flict and without any supposition of contrariety is a conclusive an- 
swer. Indeed the use of the ternmyexira precludes the idea of con- 
flict, it is not a provision for the regular term fixed by law ; but for 
a term beyond it required by the public interest, or when the regu- 
lar term has not been held. If we are to be restricted to the very 
words of the law, and because the Legislature has said the Courts 
shall be held on the first or other Monday of a month, as is, and has 
been the ease in all our public acts, be required to say that they are 
confined to the very day, then the entire business must be despatched 
on that day and no other, there being no authority by law to con- 
tinue beyond. But where is the reason and propriety of such re- 
striction, why is it that such a rule is to apply to the Courts to whom 
alone of all the public agents the emphatic language of the constitu- 
tion has been so specially addressed. 

The other departments of Government, the Governor, Treasurer, 
Secretary of State, Judge of Probate, all transact their business 
whenever required. We venture to say that there is not a doctrine 
or rule, or principle, of any law sustaining such a distinction, and 
that it is wholly opposed to propriety and reason. Can it be preten- 
ded that a direction to an agent to transact businesson a particular day, 
or a particular hour of a day, is a prohibition to do it at another hour 
oranotherday ? We imagine not. Ifauthority were needed, we have 
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it expressly in point. ‘“‘A question sometimes arises whether, when a 
statute points out a particular mode for the performance of some act 
therein commanded, its enactments shall be taken to be imperative 
agony directory ; in the former only of which cases, an act done 
in a different mode from that pointed out by the statute would be 
void. A clause is directory when the, provisions contain mere mat- 
ter ofdirection and no more, but not’so'when they are followed by 
words of positive prohibition ; thus the statutes which direct the quar- 
ler sessions to be held at certain times of the year are construed to 
be directory, and the sessions held at other times are not void.” 1 
Smith’s lead. cas.. 170. Rex vs. Jus. Leicester, 7 B. & C., 6. 
2 Ad. & El, 96. 

Soin Frazier vs. Willey, decided at the present term of this 
Court, “Statutes directing the mode of proceeding by public officers 
are advisory and not essential to the validity of the proceedings, un- 
less it be so expressed. 8 Vermont, 280. 6 Wend, 480. 

We have spoken of the act of Congress of 1828 as operative on 
this subject. That it is in force it is only necessary to refer to the 
schedule and ordinance of the Constitution, declaring “that all laws 
and parts of laws now in force, er which may be hereafter passed by 
the Governor and Legislative Council of the Territory not repug- 
nant to the provisions of this Constitution, shall continue in force un- 
til by operation of their provisions or limitations the same shall 
cease to bein force, or until the General Assembly of this State 
shall alter or repeal the same.” Ifany doubt existed as to the con- 
struction of that act, a transposition of its terms would remove them; 
thus, the judges shall have power to order extra terms when the 
public interests may require it, and when from sickness or other 
cause the judges cannot hold the regular terms, they shall have 
power to order extra terms. 

By law of the State, “the jurisdiction of the Superior Courts of 


the Territory was conferred on the Circuit Court of the State.” Acts, 
1845, p. 9. 


We hold then, that the action of the Court below, in giving judg- 
ment in this case at the time was not illegal nor prohibited, but has 
the sanction of the constitution and laws of the State. 

The Judgment is therefore affirmed, with costs. 
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LancasTER, Justice. Pa 


This cause comes by appeal from Leon Circuit Court. It is an 
action of assumpsit brought by William D. Moseley administrator 
of &c., of Arthur Burney, deceased, who sues for the use of Patrick 
Smith guardian of the heirs. of John Farmer, deceased, against 
Robert W. Williams on three promissory notes, of which one is of 
the following tenor: 


« By the first day of January next we, or either of us promise to 
pay Arthur Burney, guardian of the heirs of John Farmer, de- 
ceased, nine hundred and sixty dollars in current Florida money for 
value received, bearing interest at 8 per cent from date, this the 2d 
day of January, 1841. 

[Sienep] “WILLIAM W. HART.” 

The other two notes are of the same tenor, date and amount, and 
signed in like manner by Hart, but they vary as to time of payment 
one being payable by the first day of January, 1843. The other 
by the first day of January, 1844. 

To the Plaintiff’s declaration, the defendant pleaded the general 
issue of non-assumpsit. On the trial the plaintiff gave in evidence 
the notes aforesaid, also the deposition of Susan C. Murray who 
proved that she knew the notes sued on. That she had seen them 
in Wm. W. Hart’s possession, and that they were in his possession at 
the time of his death, and that when she first saw the notes, besides 
the name of William W. Hart, they had on them also the names of 
Robert W. Williams and Tom Peter Chaires. That sometime in 
March, 1843, Chaires came to see Hart, who wassick. After some 
conversation between them (of which she heard but little) Hart 
asked for his pocket-book and a pair of scissors, which she gave 
him. After Chaires had left she saw several small bits of paper 
on the hearth, with Mr. Chaires’ and Col. Williams’ names written 
on them—afterwards saw the notes and Col. Williams’ and Mr. 
Chaires’ names were ent off—heard Mr. Chaires say when at Hart’s 
that he wanted his brother, Green Chaires, to do some business for 
him which he refused to do unless his (Tom Peter Chaires’) name 
was taken from the notes. Witness says that the consideration for 


the notes sued on, was a tract of land purchased by Hart from Ar- 
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thur Burney, guardian of the. heirs of John Farmer, deceased, of 
whom’she was one. She was Harts wife—and Chaires and Wil- 
liams were securities on Hart’s notes. Says also that Hart settled 
with Burney as her guardian, her share of the estate in his hands. 
Plaintiff also gave in evidence a copy of a mortgage from William 
W. Hart to Robert W. Williams and Tom Peter Chaires, to secure 
them for becoming his securities on said notes for his benefit and ac- 
commodation. Also three receipts in the hand writing of Wm. D. 
Moseley the plaiatiff, with the endorsements on them, but signed by 
Wm. W. Hart. One is as follows: 

“ Received of W. D. Moseley, executor of Arthur Burney, de- 
ceased, thirteen hundred and sixty-five dollars and six cents, in part 
payment of the amount due Rufus Farmer from said Burney as 
his guardian, as per account current, rendered this day, January 
Ist, 1843. ; 

[Sienep] WILLIAM W. HART, 
Guardian of Rufus Farmer. 


[Enporsep. ] 








Book acc. 6 26 
Your note due Ist January, 1843, 960 00 
2 years interest 8 pr. ct. 153 60 
1113 60 
Your note, 6 00 
1 yr. interest, 0 48 
Your note, 66 00 
1 yr. interest, 5 28 
J.J. Hart 169 less, 155 48 
Hire of Comfort for yr. 1843, less interest, 11 96 
1365 66 


Other two receipts in same form, also for money dated same day, 
each forthe sum of $1757 79-100, signed ‘ Wm. W. Hart, guardian 
of Argyle Farmer’ and ‘Wm. W. Hart, guardian of James Farmer,’ 
with the other two notes sued on, and other notes, and interest com- 
puted on all amounting to the sum of $3515 59, which was equally 
divided to make the last mentioned receipts—endorsed thereon as 
account rendered. 


Plaintiff also gave in evidence a statement marked F. as follows, 
to wit: 
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1841. Amounts of sale and hire of the land and negroes belong- 
ing to the estate of John Farmer, dec. : 


Jan. 1. Sale of land to W. W. Hart, $4,800 00 
Hire of Ellick, 235 00 

“ of Ben, 161 00 

“ of Comfort, 6 00 

“ of Eliza, 57 00 

«“ of Amanda, 50 00 

“ of Lina, 60 00 

“ of Jane, 60 00 


‘‘ This is a true statement of the sale and hire of the land and ne- 

groes of the estate of John Farmer, dec., this March 9th, 1841. 
ARTHUR BURNEY, Guardian.” 

Sworn to, March 17th, 1841, before D. McRaeny, Clerk, and filed 
in his office. 

Also a statement of Wm. W. Hart, guardian, from which state- 
ment the following is extracted, as referring to this cause: 

‘““Wm. W. Hart, guardian in account with James, Argyle and 
Rufus Farmer : 

Received of W.D. Moseley, executor of A. Bur- 


ney, dec., in Cash, $ 40 00 
In notes and accounts, 3,463 00” 
** The above is as near correct as I can at this time inake it, being 
very sick. W. W. HART, Guardian.” 


Some debits then follow for negro hire, not needful to be stated 
here, also signed by Hart, guardian. To which is appended the 
following : 

“ I charge the guardian, as per account stated a- 


bove, Cash, 40 00 
Notes and accounts, 3,463 00 
Hire of negroes for 1843, 250 00 


$3,753 00” 
“ The credits asked are not sustained by vouchers, and are sus- 
pended. June 5,1842. J.£. BROOME, Judge Leon C. C.” 


The plaintiff, then gave in evidence certified copies of three guar- 
dian bonds of Patrick Smith, dated 23d day of December, 1843.— 
One as guardian of Argyle Farmer, another as guardian of James 
Farmer, and a third as guardian of Rufus Farmer, all minors. Al- 
so a guardian bond of Arthur Burney, dated 24th November, 1843, 
43 
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as guardian for Susannah Farmer, Edward Farmer, James Farmer, 
Argyle Farmer and Rufus Farmer, minors, and five in number. 
Alsoanother bond of said Burney for the sumof ten thousand dollars, 
dated 14th February, 1840, conditioned to make a faithful and 
legal application of the proceeds of the sale of the real estate 
of the infant children of John Farmer, dec. ‘Also the petition 
of Arthur Burney for leave to sell said real estate—represent- 
ing it to be for the interest of his wards. And the order of the 
Judge of the County Court thereon, in these words, to wit: 

“A bond having been filed by Arthur Burney, Sen., and his 
securities, satisfactory to the Court, it is therefore ordered by 
the Court, that on the first day of May, in the year 1840, Ar- 
thur Burney, Sen., guardian of the children of John Farmer, 
sell to the highest bidder the lands described in this petition 
aforesaid on the following terms: Ist. Notice to be given for 
two months previous, of the time and place and terms of sale. 
2d. The terms shall be one-fifth of the purchase money payable 
on the Ist of January, 1841. One-fifth January, 1842,—and 
the balance in three equal annual instalments ; the purchaser to 
give a joint and several bond, with three securities. The bond 
shall bear mterest from this date; the interest shall be paid 
yearly. It is further ordered, that if it appear to the said Ar- 
thur Burney, Sen., that William W. Hart, in right of his wife, 
is entitled to one-fifth of said land, that then if the said William 
W. Hart and wife will execute an assignment of their rights, 
titles and interest to the same to the purchaser, the said Arthur 
Burney shall deliver over to W. W. Hart the bond which shall 
become due on January, 1841. 

[Sienep. ] W. M. GIBSON, Judge.” 

Also an order dated December 13th, 1842, appointing Wm. 
W. Hart guardian of the estates of James Farmer, aged 12 or 13 
years, and his younger brothers, Argyle Farmer and Rufus Far- 
mer, all children of John Farmer, dec., on his entering into 
bond, &c. Also three guardian bonds of the said Wm. W. 
Hart, in the sum and with the securities named by the Court 
dated 16th September 1842. One as guardian of James Far- 
mer, another as guardian of Rufus Farmer, and a third as guar- 
dian of Argyle Farmer. And here the Plaintiff rested his case. 

The defendant offered Tom Peter Chaires as a witness. But 
plaintiff’s counsel objected to his competency on the ground of 
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interest, and relied on the deposition of Susan Murray and after 
proofs to prove that interest ; which objection, after arguments, 
the Court sustained, and excluded the witness. To which ru- 
ling of the Court defendant by his counsel excepted. 

Thomas Lang called by defendant, proved that part of the land 
mortgaged by Hart to Williams and Chaires, had been allotted as 
dower to Hart’s widow, now Mrs. Murray the witness in this case. 
That he is administrator on Hart’s estate having succeeded the 
Sheriff who acted some time ex virtute officii. That the estate of 
Hart is insolvent. Witness said that the notes sued on had never 
been in the possession of the Sheriff nor in possession of witness. 
That he had other notes in his possession on which the name of Hart 
remained, and from which the names of sureties had been clipped, 
which had been satisfied. . That these notes were not the only pa- 
pers in Hart’s possession at the time of his death, which witness was 
entitled to possess, and which had been taken by some person with- 
out authority. That he knew of his own knowledge a great many 
other papers had been so taken. 

David 8. Walker called by defendant, proved that in the conver. 
sation he had with Governor Moseley, plaintiff in this cause, said 
Moseley told witness that he, as executor of Arthur Burney, became 
possessed of the three notes upon which this suit is brought—that 
after William W. Hart was appointed guardian, he Moseley, as ex- 
ecutor of A. Burney, delivered to said Hart, guardian as aforesaid, 
he having first exhibited his letters of guardianship, and his bond as 
guardian, which Moseley regarded as sufficient, the said notes, and 
took therefor the receipts of said Hart, as for so much cash—that 
he considered himself as then parting with all claim and interest 
which he. as executor as aforesaid, had in or to said notes—that he 
had always regarded the transaction in that light, and that, conse- 
quently, this suit to recover the amount of said notes in his name, 
for the use of Patrick Smith, guardian, &c., was instituted without 
his knowledge or consent—that if witness would lethim know when 
the trial should come on, he would attend and state to the Court and 
Jury what he had then stated to witness. _ Witness further Stated, 
that a day or two before the trial took place, Gov. Moseley was cal- 
led, unexpectedly, on official business, to Pensacola, and that was 
the reason why the witness was called upon by the defendant to tes- 
tify to the above facts, instead of the Governor himself. 

This was the evidence offered. 
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After counsel had been heard on both sides, the counsel for defen- 
dant moved the Court to instruct the Jury as follows : 

Ist. That the notes sued on were the property of Arthur Burney 
at the time of his death, and the legal title to the same passed to 
Moseley, his representative, who alone had the right to sue on the 
same. 

2d. Thatif they believe from the evidence that Moseley, as rep- 
resentative of Burney, voluntarily and without fraud, delivered up 
the notes in question to Wm. W. Hart, the principal obligor in the 
same, in consideration of the receipts offered in evidence, it operated 
as a divestiture of all title out of Moseley; and therefore, that this 
suit cannot be maintained in his name. 

3d. That ifthe Jury believe from the evidence, that William D. 
Moseley, executor of Burney, the payee of these notes, delivered 
them to Wm. W. Hart, the principal obligor, the defendant Wil- 
liams was released thereby. 

4th. Thatifthe Jury believe from the evidence, that William D. 
Moseley, executor of Arthur Burney, deceased, agreed, in consid- 
eration of a receipt to him, as executor, of so much money as they 
called for, to deliver up, and did so deliver up said notes to Wm. 
W. Hart, the principal obligor, the same amounted to a release of 
the obligers thereto, and annulled and extinguished the notes. 

5th. That if Wm. W. Hart, the principal obligor, came lawfully 
into possession of these notes, all liability on them, as securities, was 
extinguished, and Hart became liable, as guardian, for the money, 
as though the same had been paid to him in cash. 

6th. That if Hart obtained the possession of these notes lawfully, 
he had a perfect right to destroy the same, and to cut off the names 
of his securities. 

7th. That Hart’s receipts to Moseley, offered in evidence by plain- 
tiff, constitute perfect evidence of the payment of these notes by the 
principal obligor to the legal holder. 

8th. That if the Court shall charge the Jury, that the legal title 
to these notes did not pass to Moseley, Burney’s representative, then 
and in that case, the Court is requested to charge the Jury, that this 
suit cannot be maintained in his name, as instructed, in lieu of 1st 
instruction. 

9th. ‘That a suit cannot be maintained at law, in the name of any 
person, except the legal owner. 

10th. That in the event of a verdict for plaintiff, he is only enti- 
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tled to recover so much as “current Florida money” is proved to 
be worth in specie at the time the notes fall due, and thatthis proof 
lies upon the plaintiff. 

11th. If the jury believe, from the evidence produced by the plain- 
tiff, that Moseley is the executor, and not the administrator, of A. 
Burney, deceased, then he cannot maintain this action as adminis- 
trator. 


All which the court refused to give, but gave instead thereof, the 
following instructions, to wit : 

Ist. Instead of Ist instruction asked by defendant’s counsel, the 
court instructs the jury, that the notes sued on in this action, were 
the trust property of Arthur Burney, as guardian of the infant heirs 
of John Farmer, deceased, at the time of said Burney’s death; and 
that the legal title to the same passed to his administrator or execu- 
tor Moseley, in like character and effect in law, as it existed in his 
intestate, the said Moseley alone having the right tosue on the same. 


2d. Inlieu of the 4th instruction, the court instructs the jury, that 
if they believe from the evidence, that Moseley, executor of Burney, 
received from Wm. W. Hartthe amount of the notes receipted for, 
in money, then the said notes, to the amount paid in money, were 
and are discharged. 


3d. The court further instructed the jury, that the mere act of 
Wm. W. Hart, cutting the name of R. W. Williams, defendant, 
trom the promissory note in question, cannot in any wise affect his 
liability, as one of the makers of said note ; that if said note were 
void, said act was unnecessary in order to cancel it. And that if it 
were valid and binding in the hands of said Hart, he could not inval- 
idate it, or release said Williams, by cutting off his name, or that of 
T. P. Chaires, as aforesaid; and that the jury should apply the ev- 
idence, under this and the other instructions of the court. 


To which said several rulings and opinions of the court, the de- 
fendant, by his counsel, excepted. 


It is also admitted by the plaintiff, that the court instructed the ju- 
ry, that it they shall find for the plaintiff, that they must, in asses- 
sing the damages, find the same amount as if the notes were paya- 
ble in money, instead of “ current Florida” money. And it is ad- 
mitted by the defendant, that Lang testified that he became adminis- 
trator of Hart, on the day of , A. D. . These 
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admissions to be part and parcel of the Bill of Exceptions, to the 
same extent as if the same were signed by the presiding judge. 
JAMES T. ARCHER, 
for plaintiff, 
LONG & WALKER, 
Attorneys for defendant. 

The errors assigned are as follows: 

1. The Circuit Court erred, in refusing to allow the defendant be- 
low toexamine Tom Peter Chaires as a witness in this cause, or 
even to swear said Chaires as a witness. 

2. The Court erred, in refusing to allow Thomas Lang to answer 
the question propounded to him, to which exception was taken, as 
appears from the bill of exceptions in this Cause. 

3. The Court erred, in refusing to give each of the instructions to 
the Jury, asked by the counsel of defendant below, numbered in the 
bill of exceptions from one to cleven, inclusive. 

4. The Court erred, in each of its instructions to the Jury, set 
forth in the bill of exceptions, from one to three, inclusive. 

5. The Court erred, in trying this cause, and pronouncing judg- 
ment in the same, on the twenty-third day of May, A. D. one thou- 
sand, eight hundred and forty-six, as set forth in said record,—the 
said 23d day of May, A. D. 1846, not being embraced within either 
of the terms of the Leon Circuit Court, as established by law. 

LONG & WALKER, 
Atty’s for Appellant. 

We will for the present pass over the first and second assignment 
of errors in this record, and consider the third and fourth. ‘This 
brings before us the instructions asked by defendant below and refu- 
sed, and also those which were given by the Court. And the first en- 
quiry necessary to be made is, who are John Farmer’s heirs? By 
reference to the bond executed by Arthur Burney it will be seen 
they are Susannah Farmer, Edward Farmer, James Farmer, Ar- 
gyle Farmer, and Rufus Farmer. Five minors and infant children 
of John Farmer, deceased. 

2d. What interest had Arthur Burney, guardian, in the notes 
sued on at the time of his death ? 

It is admitted on all sides, and indeed is too plain to be denied, he 
was the tegal holder and had the right to sue on them when past 
dues But they were made payable to “ Arthur Burney, guardian 
of the heirs of John Farmer, deceased,” and were not negotiable. 
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It is true the words guardian, &e., may be considered as mere*des- 
criptio personam, and do not necessarily include the idea that Bur- 
ney took and held the notes as guardian. But the consideration on 
which»the notes was given is explained by the testimony of Mrs. 
Murray. “It was for the sale of the lands belonging to the five chil- 
dren and heirs of John Farmer, deceased, and if Burney strictly 
pursued his authority to sell, would vest the equity in the proceeds 
of the notes in his wards unless he has clearly shewn an election 
otherwise. 

Did Burney pursue his authority for selling the lands of his wards? 
By reference to the order of the County Court it will be seen, 

lst. He was to give notice for two months previous of the time, 
place and terms of sale., It does not appear by the record whether 
he did or did not; it is not shewn and cannot be inferred. 

2d. The sale was ordered to be on the first day of May, 1840.— . 
It occurred on the first day of January, 1841. 

3d. The terms were five annual and equal instalments of the 
purchase money, the first on the first of January, 1841, and yearly 
thereafter. ‘The purchaser to give joint and several bonds with 
three securities. He gave joint and several promissory notes with, 
two securities. 

4th. The bonds were to bear interest from the day of sale (1st 
of May, 1840.) The notes bear interest from the 2d of January. 
1841. 

5th. The interest to be paid yearly. By the notes it is payable 
when they respectively become due. 

6th. The bonds were to be payable in money. The notes made 
payable in current Florida money. 

It will be apparent to every one that Burney repeatedly, and in 
some respects materially, departed from his authority to sell. The 
difference in. the value of the fund arising from the sale of the land 
was on the Ist of January, 1845, $542 62—it was-so much less 
valuable than if the sale had taken place when directed, and inter- 
est had been payable as directed, by reason of the non-observance 
of the terms. But Burney never reported the notes to the Court as 
he took them, nor the securities he had taken to secure their pay- 
ment. On the contrary he merely reported to the Court the sale of 
the lands, which is offered in evidence by the plaintiff, and. herein. 
before set out. As much of it as here material may be correctly 
stated thus: 
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. 1841, January Ist. Amount of sule of land Mrooging to the 
estate of John Farmer, deceased. 


“Sale of land to W. W. Hart, 4,800 00 
“ This is a true statement.” 
[Sicnep] “ ARTHUR BURNEY, 
Guardian.” 


Which was sworn to March 17th, 1841, before the Clerk of Leon 
County Court, and filed in his office. 

An enquiry naturally presents itself, what is the legal effect and 
import of this statement, and return made by Arthur Burney, guar- 
dian, to the County Court? No exhibit of bonds as required by 
the order of Court, nor of the notes taken, no mention of the secu- 
rities or their number—nothing to show any departure from the or- 
der requiring the payment of interest annually—nor any effort tg 


. obtain from the Court an approval of his actings and doing in the pre- 


mises. It must be considered an admission that he as guardian had 
in-his possession $4,800 00 for the sale of the land, to bear interest 
according to law, and to be distributed among his five wards as they 
should respectively arrive at lawful age. He by his return bound 
himself as guardian, as fully for the purchase money arising from 
sale of the lands as he did for the hireof the negroes. Not having been 
ordered by the County Court (so far as appears) to put out this money 
at interest upon mortgage security as directed by the statute, see 
Thomp. Dig. p. 207, sec. 2, it results he retained it by leave of the 
Court, and bound himself to pay interest for it according to law.— 
He upon his own petition obtained the order of Court to sell those 
lands. He stood before the Court in the double position of quasi 
commissioner to sell the lands, and of guardian to the five heirs. — 
He does not as commissioner report what he has done, but as guar- 
dian what he has in possession. His authority to sell was not pur- 
sued, but departed from, and therefore cannot bind his wards. But 
his statement of having sold the land to W. W. Hart for $4,800 
binds him, binds his securities, aad binds Moseley his legal repre- 
sentative. Having elected merely to report the amount of the sale 
and being bound thereby as guardian—the notes taken to secure 
the purchase money, became his, not only legally but equitably.— 
The day he charged himself on the record as guardian with the 
amount of the sale, all equity in the notes taken to secure payment 
vested in him absolutely. 

Moreover, Burney paid the share of one of the heirs to W. W. 























JANUARY TERM, 1848. 345 


R. Ww. Williams, Appellant, vs. V.. D. Moseley, for the use of P. Smith, Appellees 








Hart, her husband, and: thereby extinguished the interest which she 
(Susan Farmer) had in the notes, so that e0 nomine “ heirs of John 
Farmer, deceased, could not be the claimants in equity of the notes 
or of their proceeds, his guardianship of ber interests was surren- 
dered to Hart her husband. But Burney was as appears by the 
testimony adduced and made a part of the record of this ease, at 
the time of his death guardian of the four other heirs of John Far- 
mer, deceased; to wit: of Edward Farmer, and of the three for 
whom after his death Wm. W. Hart was appointed guardian, and 
for whom after his death Patrick Smith gave bonds as guardian.— 
Burney having in his life time paid and settled the interest and 
claim of one of the heirs of John Farmer, deceased, it is not even 
plausible, that he was the. mere legal holder of notes payable to 
“ Arthur Burney, guardian of the heirs of John Farmer, deceased,” 
for the use of the remaining fours heirs, and less plausible when a 
less number claim—suppose Burney in his life time had paid four of 
them and but one remained to be paid, might not that one with equal 
propriety claim the equity of these notes, as the three for whom 
Patrick Smith has given bond as guardian. If the plaintiff sue- 
ceeds in this case, it is for his own benefit or for the use of Patriek 
Smith, or for the use of the heirs of John Farmer, deceased. If for 
the use of the heirs of John Farmer, deceased, it will be unjust be- 
cause one of them has received her share. If for the use of Pat- 
rick Smith he has neither legal or equitable claim to it. If for the 
benefit of the plaintiff Moseley, he must shew a strict legal right. 

The truth is, this suit is brought wrong to enure to the benefit of the 
heirs of John Farmer or any of them—if intended. for the benefit 
of the wars of Patrick Smith, and if they have a joint interest, it 
should have been, James, and Argyle, and Rufus Farmer, by their 
next friend Patrick Smith, 4 J. J. Marshal, 389. ‘Thomp. Dig., 
326, sec. 5. If their interests are several their suits should have 
been. 

The designation of Patrick Smith, guardian of the heirs of John 
Farmer, deceased, 1s not supported by the proofs on the record. There 
are five of them, he has given bonds as guardian for but three—and 
unless his claim is for his own use (and of. that there is no. pretence) 
he has neither legal or equitable standing in the case. « 

Waving for the present the legal liability which Burney in his 
life time had incurred by binding himself and his securities for the 
amount of the purchase money and interest accruing on the sale 

44 
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of the lands belonging to Farmer’s heirs—let us proceed to the 
time of his death and consider what follows that event. Moseley 
the plaintiff in this suit, took letters testamentary under his will and 
consequently became his legal representative. He examined the 
condition of his affairs, made himself acquainted with Burney’s lia- 
bility as guardian of the heirs of John Farmer, saw that he was 
bound on two bonds, one in the penalty of $5000, and another in 
the penalty of $10,000, conditioned for a faithfal application of the 
proceeds of the sale of the lands, and for paying the heirs as they 
respectively attained lawful age. Saw that his testator had paid 
Hart, the husband of Susan, her share—and that there remained four 
to settle with. Saw that Hart had been appointed guardian of three 
of them. Examined his appointment and his bends, and considered 
them good. Saw the return his testator had made to the County 
Court, and considered his estate bound for the amount. And being 
so bound that the notes sued on belonged to his estate. He knew 
moreover that the receipts of the newly appointed guardian for any 
debts, rents, or sums of money belonging to each of his wards would 
be a good discharge for his testator Burney, and effectual in law 
against each of said wards and his legal heirs, when he shall come 
to full age, see Thomp. Dig., 201, sec. 6. Knowing, or believing 
all this, it is not difficult to suppose he would come to a settlement 
with Hart, strongly disposed to procure from him receipts for money, 
signed severally as guardian for his several wards, if he could ob- 
tain them. That a receipt for the notes, to be held for the use of 
John Farmer’s heirs, would not suit his purpose. But if it would, 
Hart could not give such receipt being guardian for but three of 
them. ° 

Coming to this settlement under these impressions, he, Moseley, 
the plaintiff in this action, wrote the receipts himself—he stated the 
account current on the back of them himself. He took them sev- 
erally for each of Hart’s wards, for money expressed to be in part 
payment of the amount due from Burney as guardian—and Hart 
signed them as guardian of the wards in each case. 

It is not possible to perceive what consideration was given Hart, 
to induce him to sign and deliver money receipts, to Moseley, execu- 
torof Burney, unless he and Moseley agreed to consider his notes 
due to Moseley, executor, as cash.. And the account current (in 
the hand writing of Moseley,) on the back of the reccipts, charging 
up these notes and the interest due on them, as part consideration 
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for the receipts, well sustains this idea. This was at the suggestion 
of Moseley, he was prominent actor in shaping these receipts.— 
They are as he fixed them. They were filed in the Clerk’s office 
of the County, to protect Burney’s estate pro tanto against Farmer’s 
heirs ; to operate as a credit in favor of Moseley, executor, in the 
settlement of his accounts with the estate of Burney, his testator. 
It may be added, they served the purpose of shewing the amount 
of Hart’s liability as guardian to his three wards severally. No 
allegation is made of any surprise, mistake, or fraud, in obtaining 
these receipts--to the contrary, it was admitted all was fair. and 
correct. But it is objected to allow these receipts to operate is to 
allow Hart to make testimony for himself. This is not perceived. 
The plaintiff offered them in testimony. He wrote them—he ob- 
tained them—he uses them against Hart to discharge Buraey’s es- 
tate for so much—and for the additional purpose of crediting him- 
self with their amount as executor. in his settlement with the estate. 
They shew that Hart received their amount in money, which binds 
him and his securities to his wards. Moreover Hart is not a party 
to this suit, but Williams; and his, Hart’s interest is equal both 
ways, if Williams is bound his, Hart’s securities on his guardian 
bonds are not, if Williams is not bound they are. But in either 
event Hart’s estate is bound. The evidence of Hart’s liability to 
his wards as their guardian is found in his receipts to Moseley.— 
The evidence that Moseley parted with the notes and all interest in 
them to Hart is found in the account current on the back of them 
in Moseley’s hand-writing. He did not assign them in writing, but 
by delivery—he did not assign for the use of John Farmer’s heirs ; 
but if for their use then severally to three of them. If he intend- 
ed to deliver the notes to Hart to be kept as notes for the use of the 
three young Farmers why did he not take receipts to that effect ? 
he could as easily have written such as those he did write. Or 
why did he enquire into the solvency of Hart’s securities on his guar- 
dian bonds, but with a view to convert Hart’s notes given to Burney 
into cash. 

There is every evidence it was the intention of Hart, and the un- 
derstanding of Moseley at the time of making those receipts, that 
he, Hart, elected thereby to bind himself as guardian for the amounts 
specified in the receipts? Indeed it is preposterous to suppose him 
bound as guardian for the amount of the receipts, and also bound 
for the proceeds of the notes. But if Burney’s estate can have 
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credit for the amount of the receipts, and this is not controver- 
ted, Hart and his sureties on his guardian bond are bound for the 
amount. 

Moseley then delivered the notes sued on to Hart, the principal 
obligor in them, as and for payment for the receipts which Hart 
gave him, He considered them in that transaction, as Walker tes- 
tified as so much cash, and that he parted with all claim and interest 
in them—and it must be they were considered as.eash by both par- 
ties, or Moseley obtained receipts for money without paying it, and 
such a transaction would not be free from surprise, or mistake, or 
fraud. 

Who is it that is at liberty to explain by extraneous proof a writ- 
ten receipt. ‘This rule was manifestly intended to protect the ma- 
ker against surprise, mistake, &c., in executing a receipt. But ] ap- 
prehend no case will be found where the party protected by it or for 
whose use it was given has claimed the benefit of the rule especial- 
ly when he wrote it himself. The receipts of Hart, made evidence 
by plaintiff, shew that Hart paid the notes sued on—and they were 
delivered to him. Other testimony of plaintiff shews that Hart 
while possessor, cut off the names of Chaires and Williams (the 
defendant,) who were his securities on these notes, as he did in 
other cases of his notes with sureties when he paid them—that this 
was done at the instance of Chaires in the case of these notes—and 
that the notes remained, and were in possession of Hart, at the time 
of his death. 

How or on what consideration Moseley again became possessed 
ot them isnot shewn. Counsel seemed coy in approaching this in- 
quiry. It is not pretended that Hart’s administrator ever delivered 
them away. He thinks himself still the legal custodiary of them 
—and says in his testimony “they were taken from among Hart’s 
papers by some person having no authority.” These circumstan- 
ces raise a violent presumption in this case, that Moseley is not now 
the rightful holder of the notes, and has no legal interest in them or 
right to sue on them. 

It was incumbent on him to repel this presumption. The record 
furnishes no such proof. 

It is said this suit was brought for the use of Farmer’s heirs; 
that the equitable interest attaches in them in the notes, and they 
have the right to elect their remedy on the notes. It has been shewn 
that the equity as well as the legal right was in Burney in his life 
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time, by his election to charge hienaclf as Recsrdinn with the 
amount of the sale of land. It. has been shewn ‘that this 
suit is not and cannot be for the use of Farmer’s heirs.— 
The record shews that the three for whom Hart was guardian are 
yet minors. Their right of election is personal to themselves when 
they arrive at mature age, and cannot be delegated during their mi- 
nority. It hasbeen shewn that Moseley paid these notes to Hart 
the principal obligor for the receipts which he obtained, and extin. 
guished all demand which he as executor had on them, unless he 
may be allowed to take the receipts as for money, use them for pur- 
poses valuable to himself and his testator as money ; and deny in 
this action having given money for them. It does seem equity, as 
weil as law, would estop him from alleging anything to the preju- 
dice of these receipts. An estoppel, says Lord Coke, “is where a 
man is concluded by his own act or acceptance to say the truth.” 
Sited 2 Smith’s L. C., 430. In this case Moseley, the executor, 
wrote the receipts, and induced Hart to consider his notes as money, 
and as payment for them. Hart signed them severally as guardian 
and Moseley accepted and used them as money receipts. Ought 
he now to be allowed to allege them to be anything else. 

Mr. Justice Cowen in the case of Dezell vs. Odell, 3 Hill’s Rep., 
219, lays down an estoppel in pais to be “an admission intended to 
influence the conduct of the man with whom the party is dealing; 
and actually leading him into a line of conduct, which must be prej- 
udicial to his interest unless the party estopped be cut off from the 
power of retraction.” 

Applying this rule which appears both lucid and just: Moseley 
to obtain money receipts from Hart the guardian considers his Hart’s 
notes to Burney as cash, an admission tending and intended to influ- 
ence Hart to give receipts to him for money ; by this admission of 
Moseley to Hart, he, Hart, is actually led into a line of conduct 
prejudicial to his interest unless Moseley be estopped the power to 
retract. He and his sureties on his guasdian bonds are bound to 
his wards severally for the sums which by his receipts he acknowl- 
edges to have received. This retraction, if allowed, would bind 
him also to Burney’s estate or to Farmer’s heirs for the amount of 
the notes—which were the consideration in part for the receipts. 

These receipts being then valid when given, and not alleged to 
have been executed by surprise, or mistake or fraud, but to have 
been fairly given and fairly received; and having been offered in 
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evidence in this case by the plaintiff Moseley, may be eonsidered 
good evidence of such facts as they establish. The prominent facts 
established by them are, That Hart acknowledged by them the re- 
ceipt as guardian of the sums of money specified in them respect- 
ively, and thereby elected to charge himself in his liability as guar- 
dian with the amount; and second, in consideration of so charging 
himself as guardian the notes sued on were delivered to him by 
Moseley as paid and discharged. 

This view is supported by the return of W. W. Hart as guardian 
of James, Argyle and Rufus Farmer. He reports himself as having 
received of Wm. D. Moseley, Executor of A. Burney, dec.: 

In Cash, 40 00 

In notes and accounts, 3,463 00 
And adds, “ The above account as near correct as I can at this time 
make it, being very sick.” He then accounts for the hire of cer- 
tain negroes amounting to $250.00. And the Judge of the County 
Court enters thereon “I charge the guardian as per account stated 
above ;” and afier setting forth the items, again sums up and says 
$3,753.00. ‘Thus it will be seen the Judge on the return made by 
Hart, as guardian, charges him as such with the whole amount 
which he admits he had received. The return was in amount ob- 
viously incorrect ; but Hart saysit was as near correct as he could 
make it, being very sick. The proof shews he was sick in March, 
and died during the year; there is no date to his return. It may 
therefore be as true as he could make it at the time when made.— 
But right or wrong the Judge of the County Court considered it suf- 
ficient and proper evidence on which to charge him as guardian with 
the whole amount. 

From the foregoing it is plain, that at the time of settlement be- 
tween Hart and Moseley, Hart was debtor to Burney’s estate, there- 
fore to Moseley the representative of that estate, on sundry notes 
given by him to Burney, guardian of the heirs of John Farmer, dec.; 
and also that he was guardian of three of these heirs. That in con- 
sideration of the delivery of these notes to him, and their supposed 
payment, (by both parties) he gave Moseley the money receipts in 
evidence in thissuit, and bound himself and sureties on his guardian 
bonds for so much money ; does this not amount to an extinguish- 
ment of the notes due from him as a principal debtor, and by opera- 
tion of the law of retainer, render him liable as guardian ? 

It will be remembered these receipts shew the several sums which 
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he acknowledges to have received, as guardian, severally of his 
wards, and in addition to this evidence of election-to hold as guar- 
dian. The County Court charges him, as guardian, with the whole 
amount he acknowledges to have received. ‘The evidence in both 
ways is sufficient to fix his indebtedness in that character. He was 
the person to pay and the person to receive: by operation of law 
when this conjunction occurs, the money is regarded as ipso facto 
paid. Gray vs. Brown, 1 Richardson L. R., 337. Simpkins vs, 
Cable, 2 Bailey R., 60. Joyner vs. Cooper, same, 199, 202-3. 

The case of Gray vs. Brown above cited, was an action against 
the surety on a guardian bond. 

The Court held that when the right of receiving a fund as guar- 
dian, and the duty of paying it as trustee unite in the same person, 
the law presumes performance cf the duty, and without further proof 
a surety of the guardian isliable. But the Court say when the right 
to receive and the duty to pay abso/ute/yconcur there can be no election. 
Whenever, by this concurrence or by election, the retainer is estab- 
lished, it is no answer for the surety of the character that has re- 
ceived by retainer to say, that the default occurred in the other 
character. In that case Carroll the principal held funds as trustee 
which he had been directed to re-invest but had failed to do so.— 
He was also guardian of his cestui que trust—and the question was 
whether the liability fell on his sureties, on his bond as trustee, or as 
guardian. The Court say, “If in the case before us it should be sup- 
posed, that under the bond taken by the commissioner of B. R. 
Carroll as trustee there was a right of action in the commissioner 
for the trustee’s default to re-invest, or that said right of action was 
in the minors, suing by their next friend, it will be perceived that 
whatever sum may have been received in either form, would have 
belonged to the minors, and might have been made payable to the 
guardian whenever the order of the Court of equity should have 
been made for said payment. The case would have been just as it 
is now if judgment or decree for the amount of his default as trus- 
tee had been obtained against B. R. Carroll, and that the chancellor 
had directed his retainer as guardian.””’ ‘The Court further said, 
‘“‘ Proof of the trustees inability to pay his debts could not prevent 
the presumption of retainer, for this debt may have been met, al- 
though others could not have been. Even entire destitution of 
means would not seem to arrest the presumption of payment, which 
by law results from the union of debtor and creditor in the same per- 
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son.’ The cases dt Simkins vs. Cable, 2 Bailey, 60, McDowell 
vé: Caldwell, 2 McCord, 304. Joyner vs. Cooper, 2 Bailey, 199. 
Schneill vs. Schroeder, et al., Bail. Eq. Rep., 334. O’Neal vs. 
Harbert, McMull.’s Equity Report 496, all seem (the Court say) 
to regard the extinguishment of the prior debt asa necessary legal 
result of this union. Gray vs. Brown, 1 Rich. R., 364. 

In Schneill vs. Schroeder-et al.,.1 Bail. Eq. Rep., 364, the Court 
held “a debt due by an administrator to his intestates estate is as- 
sets in his hands ; and if the administrator of an intestate becomes 
also the administrator of one of the distributees, his liability for the 
distributive share of the latter, in the estate of the former, attaches 
upon his second administralion. And if he also become guardian of 
the sole distributee of his second intestate, his liability attaches up- 
on him in the /atter character, and for a default in paying over of 
funds in his hands, to which his ward is entitled as distributee of 
the first intestate, the sureties on his guardianship bond are alone 
responsible. 

Jacob H. Boyer died intestate in 1817, leaving three children, 
Mrs. Schroeder, wife of John Schroeder, the defendant, Jacob F. 
Boyer, and Mrs. Wirtemburgh, who were the distributees of his 
estate. The defendant Shroeder took out letters of administration 
on the estate—and Schneill, the complainant, and one Harman 
Moore becaine sureties on his administration bond. Mrs. Wirtem- 
burgh died subsequently leaving an only child, a daughter, who 
since intermarried with the defendant Marshburn. Shroeder also 
administered on the estate of Mrs. Wirtemburgh, and thereafter was 
appointed guardian of her child. 

The bill in this case was filed by Schneill, one of the sureties on 
Schroeder’s original administration bond, to enjoin proceedings at 
law, in an action brought against him on said bond, for the recove- 
ry of a sum alleged to be in the hands of his principal, Schroeder 
as administrator. And the Court held, upon the death of Mrs. 
Wirtemburgh, Schroeder, as her administrator, was himself alone 
entitled to receive her dividend of the estate of her father, Jacob 
H. Boyer. It was in his hands, and (the Court say) the condition 
of the bond was not only legally, but literally fulfilled. The whole 
object of the bond is to secure'the payment of the proceeds of the 
estate to those who may be legally entitled to receive them. But 
the claim of Marshburn and wife upon the complainant are still one 
degree further removed. Schroeder was appointed guardian of 
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Mrs. Marshburne when she was an infant (supposed regularly and 
upon sufficient security) and the necéssary consequence of this was 
that the amount in his hands, to which she was entitled as distribu- 
tee of her mother became so much held by him in trust for her as 
guardian; and according to MeDowell vs. Caldwell, 2 McCord. 
Ch. R., 55, the sureties to the guardianship bond are responsible for 
it. And the circumstances referred to constitute a complete bar to 
to the right of. Marshburne and wife to recover at law. 1 Bail. Eq. 
R., 340. | 

In the case of Hall vs. Hall, 2 McCord., Ch. R. where it was 
shewn that the executors themselves owed considerable sums to the 
estate, the Court held the following language :—‘ The decided 
cases say, that these debts are so much cash in the hands of the 
executor ; and the Court will often order executors to pay the debts 
they owe, into the hands of the proper officer of the Court for the 
security of the parties interested, 2 Cox’s Ca., 377 ; Eggleston and 
Coventry vs. Kingston, 8 Vesey, Jr., 466 ; Berry vs. Usher, 11 Ves., 
Jr., 87; Toller on Ex., 480; 6 Mass. R., 149; 11 do., 256 

A debt due by the executor of the estate of a testator, is assets 
upon the same plain reason upon which an.executor, who is a cred- 
itor, may retain; that he cannot sue himself. 13 Ves., Jr., 263; 
Hankey vs. Garrett, 3 Bro. C. C., 458 ; and it has been held a suffi- 
cient cause for the appointment of a receiver, Winthrop vs. Bass, 
12 Mass. R., 199; Middleton vs. Dodwell, 13 Ves., Jr., 268-9. 
Thus the principle seems well settled, that where an executor or 
administrator having assets in his hands is also guardian, he can 
elect to hold the share of the legatee or distributee (his ward) in 
his character of guardian, and’thus exonerate the sureties on the 
administration bond, and thus charge those on the guardian bond. 

In the case of Joyner vs. Cooper, 2 Bailey’s Equity Reports, one 
indebted by specialty to the éstate of a lunatic, is appointed com- 
mittee of his estate, and the specialty is transferred to and accepted 
by him as committee. The Court held the debt extinguished, and 
the sureties to his bond as commissioner are liable for so much re- 
ceived by him. So far as that case is applicable, it is as follows: 

John MeNish was by a decree of the Court of Equity directed 
to account with the commissioner for his actings and doings as com- 
missioner of John Dupont, the lunatic. He was reported by the 
commissioner to be indebted to the estate of the Lunatic in the sum 
of $8,802 47-100, and the report was confirmed and made a decree 
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of the Court. In the amount reported was included the sum, prin- 
cipal, and interest, of a bond for 1,200, which McNish owed, and 
which was due to the estate-of the lunatic before his appointment 
to be committee ; after his appointment this bond was transferred to 
him by Thomas Dupont his predecessor in the office of committee 
and accepted by him. And it remained in the hands of his 
attorney uncancelled at the trial of the case. McNish being re- 
moved his successor instituted suit on his bond as committee 
and recovered judgment on it for the whole amount of the decree in 

uity.. On this judgment among the questions raised one was: 
whether John McNish was properly charged as committee with the 
amount of his own debt, as so much money received by virtue of his 
trust. 

Upon this point the presiding Judge delivering the opinion of the 
Court, says: “I regard the point as settled, that where one owes a 
debt to a trust, and afterwards assumes the management of the trust, 
the amount of his debt shall be considered as so much cash in his 
hands.” Upon appeal the Court said, “ This Court concurs in the 
opinion of the presiding Judge below, on all the questions he has 
discussed. The second ground, however, presents a question which 
although in effect decided by the judgment below, it may be neces- 
sary to decide expressly here. It cannot be denied that the com- 
mittee of a lunatic is not subject to any further liability, if on 
the revocation of his powers he has accounted for and paid over the 
funds in his hands, to whomsoever may be legally entitled to receive 
them. Who in this case was entitled to receive from the for- 
mer committee, Thomas Dupont, the funds in his hands? Un- 
questionably the committee, John McNish, who was appointed 
in his place. The commissioner of the Court had no right to re- 
ceive them, unless specially authorized by the Court. McNish’s 
appointment clothed him with all the power to receive and manage 
theestate of thelunatic. If hethought proper to settle with the former 
committee without even anaccount before the commissioner, he could 
do so, and his receipt for the funds was an act, to which he was ful- 
ly competent. If he thought proper to receive his own bond there 
was nothing in the undertaking or duties of his trust to prevent his 
doing so; and the money due on the bond became thereby a part of 
the trust fund, and his sureties are answerable for it.” See Joyner 
vs. Cooper, 2 Bail. Eq. R., 205. 7 

The foregcing case seems analagous in principle and in every 
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essential feature, parallel with the case under consideration. 

In the case of Galphin vs. McKinney, 1 McCord Ch. R., 298.— 
Nott, Justice, in delivering the opinion of the Court said, quoting 
from the Chancellor’s opinion appealed from, “ The order of the 
Court it is said, directing the delivery of the bond to McKinney as 
the executor of the estate of Galphin, was not intended to operate 
as a discharge of the debt, for there was no proof of payment made ; 
nor was it put to the Court, that in making that order it was inten- 
ded to cancel the bond, and release the surety.” The Justice in 
reply to these views of the Chancellor says: ‘ With the most re- 
spectful deference for the opinion of the learned Chancellor, who 
delivered that decree, I cannot bring my mind to concur in that con- 
struction of the order delivering the bond to the obligor must of it- 
self imply an intention to place it entirely at his disposal. What 
other intention can possibly be conceived? It is said it was deliv- 
ered to him as executor “eo nomine” for the benefit of the estate, 
and if he destroyed it he was guilty of a breach of trust. If it was 
delivered to him for the benefit of the estate, it was for the purpose 
of enabling him to appropriate the money due onit, to the payment 
of the debts and legacies of the estate. It was then giving the entire 
credit to the princepal ; and the Court would violate its own rules, 
not to construe it into a release of the surety. The destruction of 
the bond was no breach of trust, because being in the hands of the 
obligor it became a dead letter. The misapplication of the fund 
might have been a breach of trust ; but the surety on the bond was 
not answerable for that. He was not security for the faithful ad. 
ministration of McKinney.” 

Ifthe foregoing views have any force or propriety, and they are 
authoritative in South Carolina, where they have been acquiesced in 
and approved by the Courts, they seem to apply themselves to the 
case we are now discussing with peculiar fitness. 

In the case of O’Neall vs. Herbert, Dud. Law and Equity Rep. 
Dec. Term, 1837, page 31-2, Chancellor Harper, delivering the 
opinion of the Court, said, “ I suppose that if an administrator have 
in his hands the balance of an estate, and is afterwards appointed the 
guardian of an infant entitled to it, he will be chargeable as guardian, 
and the sureties on his guardianship bond will be liable, as in the 
case of Simkins vs. Cobb (2 Bailey R. 60) referred to by the Chan- 
cellor. So, if before his appointment he has received a sum of money 
as in McDowell rs. Caldwell (2 McCord’s Ch. R., 55) or if in any 
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other capacity he be indebted to himself as guardian, being unable to 
sue himself, the debt shall be presumed to be paid, and he and his 
sureties will be liable. 

In the case of Pratt et al. vs. Northom et al., 5 Mason R., 108, 
Mr. Justice Story says: If any act had been done by Ambrose by 
which he elected to pass the property to his guardianship account, or 
if he had charged himself with it, in the probate Court as guardian, 
there would be little difficulty in adopting the construction, that by 

pération of law it was instantaneously transferred to his account as 

"The am question in this part of the case, is, whether without any 
admission of Assets, or any admission of responsibility as guardian, 
a Court of Equity is bound to make that application for the party, 
which he has not made for himself; in this respect it differs mate- 
rially from Taylor vs. Deblois. See 5 Mason R. 108. 

In the case of Taylor vs. Deblois, 4 Mason R. 131, the Court 
said: “ The principle of retainer is, where the party unites in him- 
self by representation, or otherwise the character of debtor and cred- 

»* itor, inasmuch as he cannot sue himself, he is entitled to retain, and 
j\the law will presume a retainer in satisfaction of the debt, if there 
are assets in his hands.”” ‘The learned judge further said, “I sce 
‘Mo reason upon a review of the authorities, to doubt the accuracy of 
the statement ; and it is supported by Burdett rs. Pix, 1 Roll. Abr. 

Title Executors L. 3. C. 45. 2 Browlows, R. 50. Woodward rs. 

Lord Darcy, Plowden R. 184. ‘Toller, C 3, Chap. 3. Same 109. 

8 Serg’t & R. 24, 30. 1 Pothier on Ob. 425. 

In the case at bar, Hart did not owe money by representation, but 
admitting that Burney in his life time, and Moseley his representa- 
tive, after his death, held these notes in trust for the use of Hart’s 
wards, after that transfer, then he owed them otherwise, to wit, as 
principal ; and according to the doctrine in the last case cited, inas- 
much as he could not sue himself, was entitled to retain, and the 
law will presume a retainer in satisfaction of his debts to them.— 
This case is very unlike the case of Pratt et al. vs. Northom et al. 
There the guardian admitted no assets either in that or any other 
character ; but it is plain from the case, had he admitted assets as 
guardian, Judge Story, who tried that cause would have charged him 
as such, and held all responsibility under his administration bond 
as extinguished. Here Hart receipts for the notes as cash, and 
signs the receipts as guardian. He accounts with the County Court 
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for what he had received as guardiats and is charged by the Court 
in that character with the amount. In this case then the duty to pay 
and receive both devolved on him, and the law presumes a retainer 
as guardian, and an extinguishment of the notes sued on. In this 
case, Hart elected to receive as guardian and account with the Court 
as guardian. And by his election a retainer of the funds,as guar- 
dian, and an extinguishment of his notes as principal was worked, 
according to the authorities cited, “as a necessary legal result.?*+— 
And he notonly became chargeable as guardian for the amount so 
received, but to the extent of his return to the County Court, in fact 
was so charged. 

Is Moseley bound to Hart’s wards, the young Farmers, for the 
amount of these notes ?—most obviously not, because the receipts 
he took of Hart the guardian, releases the estate he represents for 
that much ; and are also good vouchers for him in his settlement of 
that estate. 

That the mere loss or destruction of a note will discharge the lia- 
bility of principal or surety, isa proposition which we apprehend 
will not be aslenule urged by any one ; we do not understand, how- 
ever, that Williams the appellant, rests his defence on that ground. 

But because the notes were delivered to Hart the principal as paid 
and released—or if not so, beeause by delivery to him as guardian 
the amount became chargeable against him and his sureties on his 
guardianship bonds—or because by delivery to him as guardianithe 
right of action became suspended by operation of which his sureties, 
on the original notes (the subject of this suit) were discharged. It 
was suggested in argument on the part of the appellee Moseley, that 
these receipts of Hart, guardian, to Moseley, executor of Burney’s 
estate, are receipts made by the debtor, and to allow them as evi- 
dence of extinguishment of the original notes, or of retainer as guar- 
dian, is to permit the party to make evidence for himself. It must 
be recollected these receipts were taken by, and delivered to Moses 
ley the plaintiff in this suit below ; it also appears by the testimony 
they are in his hand writing, and by the bill of exceptions, that they 
were put in evidence by’him in the Circuit Court. It is too late to 
make the objection after he, Moseley, has used them and offered 
them in evidence below, to refuse to the appellant any benefit he 
may derive from them here. A party offering evidence is under- 
stood to waive all objection to itscompetency. Greenleaf vs. Birth, 
5 Pet. R., 1382-7-8. These receipts were received by Moseley, 
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executor of Burney, from Hart, guardian of three of Farmer’ s heirs; 
Moseley, th® appellee, wrote them; Hart, as guardian, signed them; 
Moseley offered them in evidence. Williams, the appellant, had 
nothing to do, as far as appears, with the making of them, or their 
custody, or any connexion with them whatever—why may he not 
avail himself of evidence thus thrown in his way? Their chief ef- 
fect is to shew that Hart elected to charge himself with their amount 
as'guardian of his wards; and this is evidence of the same kind 
ysually referred to for that purpose: most of the cases before cited 
turn on such testimony—to which may be added the case of Alston 
vs. Munford, where the guardian Munford was charged as such, 
(though he was testamentary guardian without security, and his se- 
curities as executor were discharged,) because he so charged him- 
self on his own books, and to a bond debtor, whose debt had been 
bequeathed as a specific legacy to his ward, he wrote apprizing him 
of the fact. 1 Brock. R., 278. In the case of Taylor et al. vs 
Deblois, et al.,4 Mason R., 135, the only evidence of transfer was 
a certificate given by Mrs. Deblois to the Probate Court that she 
(who was administratrix,) held the funds as guardian ; this Judge 
Story held to be conclusive, and she became bound as weneiion, and 
* her securities as administratrix were discharged. 

‘The weight of the objection that Hart received these notes, eo 
nomine for the use of Farmer’s heirs, is not perceived. He did not 
re@gipt for them as notes; but for their amount, both principal and 
interest, as money. He did not receipt for them as guardian of 
Farmer’s heirs ; but separately as guardian of three of them, there 
being five. Moseley, the appellee, was an actor in making and re- 
ceiving those receipts, they were moulded, as he thought best, to 
serve his interest. He surrendered the notes to Hart the principal 
obligor in them, as the consideration for the receipts and according to 
his own statements in evidence in the record, thought he was parting 
with allinterestin them. By that act he suspended his right of action 
against Hart and his sureties on these notes for an indefinite period, 
that is during Hart’s life time afterwards. This (if the doctrine of 
retainer did not apply) would be giving time to the principal in con- 
sideration of the receipts, without the privity or consent of the sure- 
ty, and would in law discharge him. U.S. vs. Hillegan, 3 Wash. 
C. C., 70; Bank of Steubenville vs. Hogue, 6 Hamm., 17; Ken- 
nebec Bank vs. Tuckerman, 5 Greenl., 130; Bank vs. Woodward, 
5 New H., 99. ‘The delivery of a note, bill, or execution, with 
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intent to ¢ransfer the debt upon a fair bargain, and for a valuable 
consideration, is a sufficient assignment. Titcomb vs/’Thomas, 5 
Greenl., 282; Clark.vs. Rogers, 2 do., 147; Jones vs. Witter, 13 
Mass., 304; Dunn vs. Schnell, 15 do., 485. And so held of other 
choses in action. Briggs vs. Dorr, 19 John., 95 ; Prescott vs. Hall, 
17 do., 284; Vose ws. Handy, 2 Greenl., 322; Robbins vs. Bacon, 
3 do., 349; Onion vs. Paul, 1 Har. & John., 114. These and nu- 
merous other authorities sustain and make valid the transfer by 
Moseley to Hart of the notes sued on. 

It is said in argument, these notes were not extinguished, but the 
right of action was suspended during the lifetime of Hart, the guar- 
dian, and again revived at hisdeath. It will be remembered the 
only legal holders of these notes were Burney in his life time ; 
Moseley, his executor, after his death, and Hart, the guardian, by 
transfer, by delivery, from Moseley for a valuable consideration.— 
So that any time after the notes were five years past due, the stat- 
ute of limitations would have been a valid as well as meritorious 
plea, for the appellant Williams, who is only a surety. , The acci- 
dent of the death of Hart is the fact on which the law of the case is 
therefore made to depend. Had Hart lived until these notes, or any ~ 
of them, were five years past due—after that, a plea of the statute 
of limitations, would have been a bar to a suit brought against Wil- 
liams the surety, on all of themso conditioned. For during Hart’s 
life, Moseley, the appellee, had no right of action against the sure- 
ty Williams, he having parted with all interest in the notes. It 
seems therefore the right of Moseley to maintain this action does 
not depend upon any legal title which he has in, or to the notes 
sued on; but upon the death of Hart, to whom he had transferred 
them, and all interest in them fora full and valuable considera- 
tion. 

The Court being equally divided in opinion the judgment of 
the Circuit Court will stand.. But I for the reasons herein stated, 
think that W. D. Moseley, the appellee, in this Court, and plaintiff 
in the Court below, has not shown a legal ground of action against 
Robert W. Williams, the appellant here, and defendant in the Cir- 
cuit Court, and that the judgment of that Court ought to be re- 
versed. 

Upon the question of holding adjourned terms of the Circuit 
Court raised by the exceptions in the record of this cause, the 3d sec- 
tion of the act of 1828 to regulate judicial proceedings, Duval L., 90, 
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provides “when any Judge shall not attend on the first day of the 

term, the Court shall stand adjourned until twelve o’clock on the 

second day, and if said Judge shall not then attend, it shall be the 

” ¥ duty of the Clerk at that time to continue all causes and adjourn 

the Court to such time as the judge may appoint, or until the next 

regular term by law established.” Justice Lancaster, and Chief 

Justice Douglas, are of opinion that the Judges have power under 

this section to adjourn the term of the Circuit Court at the time, and 

* under the circumstances provided in the section above mentioned (to 

hold adjourned terms of the Court) at any time not to interfere with 

the regular term of any other Court in the Circuit, but that their 

powers to adjourn terms under other circumstances, seem not to be 
created by statute ; therefore, no opinion is given on that point. 





Hawkins, J., for Affirmance. P 


% ». ‘Doveras, C. J., for Reversal. 
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At may be regarded, as established by the English and American decisions, that 
a mother is entitled to an allowance for the maintenance of her children out 
of theirfortunes, especially where her own fortune is inadequate. 

In-general this allowance is to be confined to the annual income, and should 
not extend beyond it; but where the property is small and more than the an- 
nual income is necessary for the maintenance of the infants, the Court will 
sometimes allow the capital to be broken in upon. 

If there is a necessity for breaking in upon the capital of an infant for his 
maintenance, the proper course is first to apply to the Courts for its sanction. 
If, however, this course is not adopted, disbursements beyond the income 
are at the peril of the guardian, and he is bound, before he obtains an «\!ow- 
ance for such disbursements, to show a state of facts demanding and justify- 
ing them, and should produce the vouchers, &c., of his expenditures. 

The statute of limitations is no bar to items of such expenditure, disbursed 
more than five years anterior to the filing of a bill by the distributces for an 
account and distribution. 

Where real estate is, by order of the County Court, converted into money, the 
heirs and distributees cannot claim that the one-third belonging to the wid- 
ow of intestate for her natural life, be paid over toa master, to be by him laid 
out at interest. Her life interest in money in her hands is not subject to be 

: < disturbed, except on a shewing of fear of loss or making away with it, and 

even then she should have the privilege of giving security for it. 
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A ppeal from a decree in Ghpncery rendered in Leon Circuit Court, 
Dovetas, Chief Justice, presiding. 


Thadeus D. VanHorn, in right of his wife, Mary Ann, daughter of 
Daniel Faust, deceased, with others, also children of said Daniel, 
filed their bill in Chancery against Mary Ann Osborne, (formerly 
Mary Ann Faust, widow of said Daniel,) administratrix of Daniel 
Faust, and Joseph C. Osborne her present husband, for an account 
of the administration, and distribution of the surplus. The defen- 
dants answered and submitted their accounts, and claimed an allow- 
ance for many items of expenditure for the children of Daniel 
Faust, disbursed since his death. The defengants also claimed the 
use, during the life of Mrs. Osborne, of one-third of certain moneys, 
realized by a sale of real estate of the intestate made by order of 
Leon County Court. It was referred to a master to make and state 
an account of the administration, and of the surplus for distribution. 
The report of the master allowed the administratix the disburse- 
ments for the maintenance of the children of Daniel Faust, and the 
use for life of one-third of the moneys realized from theysale of re- 
al estate. The allowance for maintenance of the children was not 


confined to the annual income of the children. Exceptions were | 


filed to the master’s report, and are considered in the opinion of the 
Court delivered by Justice Baltzell, to which reference is made for 
the further material facts in this case. 

In the Court below a decree was rendered in favor of complain- 
ants directing the widow’s third of the money arising from the sale 
of the real estate to be preserved in the hands of the master to be 
laid out at interest for her benefit during her life, and excluding all 
disbursements by the administratrix for the maintenance of her 
children (heirs of Daniel Faust) made more than five years previ- 
ous to the filing of the bili. 

From this decree the defendants (appellants in this Court) ap- 
pealed, and the complainants took a cross appeal. 


This cause was argued by, 

Mr. Archer for Appellants, and 

Mr. Gwynn and Messrs. Long § Walker for Appellees. 
Ba.rze.t, J., delivered the opinion of the Court: 


This suit is’ instituted by the Complainants to recover from the 
16 
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administratrix of Daniel Faust, dec., the distributive share due to 
them as heirs of the decedent. ‘The accounts of the administratrix 
were referred to a master, the exceptions to whose report constitute 
the ground of appeal to this Court. ‘The mother, now Mrs. Osborne, 
was administratrix, and complainants object to allowing her “ any 
sum whatever for. board and clothing her own children; this they 
say was her duty by law and nature.” And, secondly, admitting 
the claim, she was entitled to use no more in their support than the 
annual interest or profits of their estates. By the Common law it 
was the duty of parents to support their minor children. 1 Bl. Com., 
446. 

It has been, and continues to be, an established rule in equity to 
allow maintenance where the parents are not of ability. Harley vs. 
Bannister, 4 Mod., 275. “It is not necessary that the father should 
be absolutely insolvent, but that he should not be in sufficient cir- 
cumstances to maintain his child suitably to his reputation.” Buck- 
worth vs. Buckworth, 1 Cox, 80. “So in previous cases it was 
held that a parent must maintain his child unless totally incapable, 
_or by having a numerous family of children, he borders on necessity.” 

M1 Mad. Chy., 344. 


og ’ = . Where the circumstances of the father are sufficient for the main- 








"tenance of the infant, the court will compel him to do it, and refuse 
an allowance. 1 Atk., 514. 6 Vesey, 349. 

A mother-seems to occupy a position somewhat different from the 
father. Thus Lord Hardwick, in said, ** Asto 
compelling the mother to maintain her daughter out of her own es- 
tate, it will be going too far.” 2 Atk., 446. 

Lord Eldon has repeatedly declared, “ A master cannot do a wi- 
ser thing for the benefit of a family than to make a liberal allow- 
ance out of the children’s fortune for their maintenance and edu- 
cation to a mother who is inadequately provided for.” Note to 1 
Brown Ch. R., 164. Bradshaw vs. Bradshaw, 1 Jac. Pr. 647. 

The maintenance will be allowed when the father is not of ability 
although the mother has a separate estate. 1 Cox, 275. 

A mother married to a second husband is not obliged to maintain 
the children by the first, but shall have an allowance from the in- 
terest of their fortunes. 1 Brown, Ch. R., 268. 

The English authorities are to the effect stated. Let us see how 
far the American Courts agree. In Hoffman’s Master in Chancery 
we find “it is the course of the English Courts to appropriate a cer- 
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tain sum out of the fortune of the infant for his support, and to di- 
rect a reference to fix thé amount. This is not usual here; the 
disbursements are judged on the settlement of the guardian’s ac- 
count. The English course is in some respects preferable, least 
troublesome to the guardian, and least expensive—as the guardian 
would be allowed the whole sum fixed for his maintenance without 
proving hisdisbursements. But it has this disadvantage, that the 
guardian having a fixed sum, may be tempted to profit by it by dimin- 
ishing the proper allowance to the infant. 2 Atk.,618. Hoffman’s 
M. C., 135. 

The case of Susannah Bostwick, decided by Chancellor Kent was 
that of a mother of six children having a share of her husband’s es- 
tate amounting to $3,682.99, a legacy of $250, 1-5 of a house and 
lot ir? New York subject to life estate of her mother, 56 years of age. 
The Chancellor directed an enquiry as to what yearly sum would be 
a proper allowance for the mother and children, and to examine and 
report on the justness and truth of the charges for past maintenance. 
In the case of Hayward vs. Hayward’s executor, the Court of Chan- 
cery of S. Carolina say, “The children are entitled to a considera- 
ble estate, and she has not more than a competent provision for her- 
self. It is reasonable, therefore, that she should be relieved from 
the burthen of maintaining and educating them. The allowances 
ought to be liberal but not beneficial. ‘The mother ought to be in- 
demnified for all expenses on account of her children, but not forher 
care and attention.”” In this case the sum of $2000 annually was al- 
lowed for the maintenance and education of her daughter, and the 
maintenance of her sons. 4 Dess., 445. It may then be regarded 
as established both by the English and American decisions, that a 
mother is entitled to an allowance for maintenance out of the prop- 
erty of her children, especially in cases where her own provision is 
inadequate. 

The second exception is, that this allowance is to be confined to 
the annual income, and should not extend beyond it. 

This is no doubt the general rule, the exception is where the pro- 
perty is small, and more means are necessary for the due mainten- 
ance of the infant. In this event the Court will sometimes al- 
low the capital to be broken in upon. 2 Story’s Eq., 584. 

This rule is founded in prudence and a just regard to the rights of 
infants, to prevent extravagance and incautious action on the part of 
guardians. The rule, however, is not inflexible. In the case of 
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Bostwick above referred to, the subject of bibukitig i in upon thé cap- 
ital of the infant, and of allowance out ofthe infant’s estate for past 
maintenance were both considered, and the Chancellor says of the 
former: ‘* We must impair the principal sum or give no reliefi— 
The capital is small when divided among the six children, and we 
may well adopt the remarks of Lord Keeper North in Barlow vrs. 
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Grant, “that it was fit and reasonable that part of the principal of 


a child’s legacy of £100 should be allowed for his edueation.— 
The money laid out in the child’s education was most advantageous 
and beneficial for the infant, and therefore he should make no 
scruple of breaking into the principal where so small a sum was de- 
vised that the interest thereof would not suffice to give the legatee 
a competent maintenance and education. But in the case of a leg- 
acy of £1000 or the like, it might be reasonable to restrain the 
maintenance to the interest of the money. 

The petitioner also asks for reimbursement for the past mainten- 


ance of her children, or for the discharge of debts which she has of 


necessity incurred for that purpose. Such an allowance is also 
within the rules and practice of the Court. Lord Thurlow held 


‘ , g that no such allowanee could be made; but afterwards 6 Vesey, 
om * BP 454, Lord Eldon approved of this old practice by Lord Rosslyn, 
and allowed a father'to be reimbursed for the past maintenance of 


the child. 

Lord Thurlow was said to have changed his first opinion on this 
point, and Ld. Alvanly frequently made a retrospective allowance for 
maintenance, and the practice afterwards grew familiar. 9 Ves., 285. 
11 Ves., 1. 14 Ves., 449. The old rulesays Chancellor Kent would 
lead to great inconvenience, for though the wants of the infant might 
be ever so pressing he could not receive any maintenance (charity 
excepted) without the expense of a suit and reference to a master.”’ 
4 John. Chy., 104. 

In addition to the quotation already mace from Hoffman’s Master 
in Chy. we find the opinion of Lord Hardwick as to exparte appli- 
cations for maintenance. ‘1 had a doubt whether the Court could 
upon exparte applications allow maintenance for an infant where 
no cause is pending, for itis at the peril of a guardian in socage 
what he applies for maintenance, and he will be allowed according to 
the discretion he has used, &c. 2 Atkins, 315. Hoffman’s M. C. 
136. The same authority says, “ if the petition prays maintenance 
as well as a guardian, which is usually the casein England, the or- 






























































JANUARY TERM, 1848. 365 


"3 ‘Joseph C. Osborne and wife, vs. Thadeus 1) VanHorn, et al. Bas 


der includes a direction to the master to consider what is proper to 
be allowed for the maintenance and education of the infant. If the 
guardian proposed hasexpended any thing before, the words for the 
time past and to come should be added.” 

In such a case the state of facts laid before the master should 
contain in addition to what is requisite to the appointment of a guar- 
dian, a statement of the items of previous disbursements, which may 
be by way of schedule and a proposal of their amount to be allowed for 
previous disbursements as well as an annual sum for future mainte- 
nance. ‘The statement of expenditures must be proved by vouch- 
ers asusual. Thestate of facts should contain everything except 
what is peculiar to the proposal for guardianship. It should be 
sworn to, and the voucher produced of past expenses if any.”— 
Hoffman’s M. C., 136. 3 Br. Ch. R.,88. 1 Br. Ch. R., 179. 

In the case of McDowell vs. Caldwell, the subject was considered 
by the 8. C. of South Carolina, on exceptions to the report of the 
4 master, and the Court said, “ no account has been furnished of the 
q actual expenditures, or of the length of time they were boarded 





abroad ; and the basis of the charge against them is by probable 
conjecture as to what would be the expenses of board, tuition, clo- 
thing, &c., for the whole length of time. It is a well settled rule 
that the guardian isnot entitled-to breakin upon the capital of his 
ward for his subsistence, except under peculiar circumstances which 
do not enter into this case, and generally it is limited within the in- 
come.” 2 McCord’s Chy., 58. 

We are of opinion then, that as a general rule, the guardian 
should be confined to the income ; and if there is necessity for inva- 
ding it, his proper course is to apply to a Court for its sanction in the 
first instance. If, however, he does not adopt this gourse, disburse- 

, ments beyond the income are at his peril, and he is bound to shew a 
° state of facts and circumstances demanding and justifying them, and 
should produce the vouchers, &c. of his expenditures. The excep- 
tions in this case assert the general principle that the mother is not 
entitled to any thing, and ‘secondly, to no more than the income. 
Had specific objections been presented as to the mode of allowance 
by the master, the want of vouchers &c., there might have been 
greater difficulty in sustaining the report. 

The second exception presents the enquiry whether there are in 
the facts of this case as presented by the master, a sufficient excuse 
and justification for the guardian to break in upon the capital of 
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these infants. This can be determined only by reference to the 
condition of the estate in the hands of the widow, shewing her in- 
come as well as that of the infants. There were seven children of 
the,intestate, all of them daughters but one, at the time of his death, 
Oct., 1833. One died four months after him, another eleven 
months, and the boy two years afterwards. 

The administratrix had four negroes, _ 





Walued at 1,125 00 
- Provisions, 240 00 
Other property, 401 25 
94 00 
Debts due the estate, 247 50 
2,107 75 
Paid debts, 701 58 
— 1,406 17 
In January, 1835, a sale of lands and lots 
was had, 2,136 48 
Debts paid, 569 
608 
—1,187 00 
———_—_ 948 48 
In March, 1838, was a further sale of real 
estate, 3,992 04 
Debts paid, 371 02 


3,620 92 


$5,975 58 

The legal interest on the amount of the portions belonging to the 
widow and the distributees will be, according to an authority quoted, 
a fair test of the annual income of each, and we have endeavored so 
to regard it, without aiming at entire accuracy in the calculations. 
Deducting the thirds of the widow from the $1,406 in her hands 
to Jan., 1835, and there will be as a portion to the children, $937 34; 
the interest on which fora year would be $74 98, to be divided 
amongst seven children for their support, making an allowance of 
near eleven dollars to each, for board, clothing and education to the 
Ist Jan, 1835. Proceeding to 1838, and adding this principal of 
937 34 to the sales made in that year, after deducting the widow’s 
dower, ($632) we have the sum of $1,569, the income of which, 
$125, is to be divided amongst four children, making $31 for each, 
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for maintenance and education to March, 1838. Progressing to 
to this period, and adding the sum of $1,569 to the $3,620.92 deduc- 
ting dower, ($1,206.97) leaves $2,413.95, which added to $1,569 
makes $3,982.95 as the property of the infants, the interest of which 
is $318.36, making $79.68 each, to be divided amongst the four chile 
dren. 

We will now enquire as to her meansof support for herself. Her 
share to Jan., 1835 was $468.66, yielding an interest of $3739. In 
1835 her share was enlarged 632, making with the 408, $1,100.66, 
and giving an interest of $88. In 1838 her share was enlarged 
1,206, making with the 1,100, $2,306, giving an interest of $184.48. 

If correct in this view we think it very clear that at least until 
1838 there was a deficiency of means, both of the widowand chil- 
dren, and that a Court of Equity, if applied to, would have allowed 
the capital to be brokenin upon ; and there being no complaint of 
the exorbitance of the charges, or mistake of the master in this res- 
pect, we see no reason for disturbing his report. ‘These two excep- 
tions were then, in the opinion of this Court, properly overruled by 
the Court below. 

We do not concur, however, with that Court in sustaining the 
eighth exception of complainants. ‘The statute of limitations does 
not, in our opinion, bar the items charged for support of the children. 
The complainants ask equity, and must be required to do equity. 
They cannot expect to exact payment from the administratrix of 
this fund without allowing her all fair payments and deductions ari- 
sing from and connected with her administration. This should be 
overruled. 

We think, too, the Court erred in ordering the amount in the 
hands of Mrs. Osborne, as her share for life, in place of dower in 
the lands, to be paid over to the master, and by him laid out at in- 
terest. Mrs. Osborne has a life interest in this, not subject to be 
disturbed except on a showing of fear of loss or making away with 
it by her; and even then, she should have the privilege of giving 
security for it. But there is neither proof nor allegation of any peril 
attending its being with her. On the contrary, looking to the care 
and prudence in the past management of the property, there is ev- 
ery fair presumption of her taking proper care of it in future. It 
would, in our opinion, be dealing very harshly with one who has ac- 
ted so well and so faithfully to her children to exhibit a distrust of 
her honesty in this respect. It is so seldom that Courts are called 
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to pass upon a case exhibiting so much merit, such rare fidelity and 
worth, that we would by no means discourage it by undue harsh- 
ness ‘or severity. 

4ndeed in looking at the state of accounts as exhibited by the mas- 
ter, we have been struck with the extraordinary prudence and suc- 
cess attending the management of the affairs of this estate by this 
lady ; ‘and that during the disastrous periods of embarrassment and 
lossses#ffom 1838 to 1847. ‘No losses,” says the master, “are 
claimed to be allowed for bad debts or depreciated money. No 
charge is made for supporting negro children, or taking care of sick 
negroes, and not a single medical bill charged.” 

Some reliance has been placed upon the agreement between Os- 
borne and his wife, as preventing any allowance for board after 
the marriage. Wedo not regard it in that light. Osborne binds 
himself to his intended wife not te make a charge for board, but does 
this exclude and prevent her from doing it. This same agreement 
provides a separate interest tothe wife in her property, and the de- 
sign was probably to leave it to the management of the wife as a 
part of her separate affairs. The deed or contract is by no means 
clearly expressed. Still it is between Osborhe and his wife, and not 
between them and the children. The latter were not parties—did 
not contribute to its consideration—are not bound by it in any way, 
how then can they claim under it ?. 

A majority of the Court are of opinion that a sufficient allowance 
has been made in this case independent of the ten per cent. on the in- 
terest and hire, and direct this to be disallowed. They are by no 
means prepared to reject it as a ggod general rule, but think under 
the circumstances of this case, a deduction should be made in this 
repect. 

We are then of opinion that the exceptions of complainant be 
overruled, and that the decree allowing the exceptions as to the 
statute of limitations, and the order foy disturbing the life estate of 
Mrs. Orborne, and allowing the ten per cent. aforesaid, be reversed. 
In other respects the Master’s Report is confirmed. The case will 
be remanded with instructions to enter a decree in conformity with 


this opinion. 
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Josern B. Watts, ApMINIsTRATOR oF Tuos. T. CLarpy, vs. JAMES 
>] 


Ciarpy. 


A deed using the terms “ have loaned to A. during her natural life, and after 
her death hath given unto the heirs of her body which shall survive her, to 
be equally divided amongst them :” 


And a devise ‘I lend unto my daughter A., during her natural life and after 
her decease to the heirs of her body, share and share about,” were held as well 
by the laws of South Carolina as the common law of England to create an 
estate-tail in personal property so as to vest it absolutely in A., and on her 
marriage in her husband. On her death the property belonged to his admin- 
istrator, and not to her heirs. 


Writ of Error to Hamilton Circuit Court. 


Joseph B. Watts, administrator of Thomas ‘I’. Clardy, brought 
suit in Hamilton County in detinue against James M. Clardy for the 
recovery of certain slaves named in the declaration, and alleged to 
be detained by defendant. 

The Jury at the trial, on the 6th of April, 1846, found a special 
verdict as follows : 

We, the Jury, find that Thomas T’. Clardy, the plaintiff ’s intes- 
tate, died possessed of the negroes sued for, that the plaintiff de- 
manded the same from the defendant, who after the death of the said 
Clardy detained and still detains the said negroes, that said demand 
was duly made before suit was brought ; and the jury assess the val- 
ue of the negroes as follows: 


Charles at &600 Sanco at $200 
Daniel at $600 Moses at $300 
Samuel at $300 Bella at $300 
Charlotte at $400 Patience at $200 
Silvey at $500 Lavinia at $300 
Tenor at $500 Violet at $100 
Maria at $500 Maria at $500 
Cass_at $500 Mary at $150 
Boston at $600 Jenny at $150 


That the following named negroes, to wit: Charlotte, Silvey and 
Tenor, are the same negroes named in a certain instrument of wri- 


ting, under which defendant claims for himself, and as cuardian for 
V7 
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his brothers and sisters, the property therein mentioned, dated A pril 
21st, 1827, made by Wm. Gore, which is hereunto annexed, marked 
exhibit . A, whereby the said negroes, with future increase, which 
increase since born are Maria, Boston, Cass, Sancho, Lavinia, Mo- 
ses, Bella, Patience, and Jenny, were deeded to Anner Clardy, to 
have, hold, and enjoy during her natural life, as therein mentioned ; 
that the following named negroes, to wit: Sam, Violet, and Maria, 
Daniel, :and Charles, (together with Mary, child of Maria, since 
born,) are the same negroes which were devised, under and by vir- 
tue of the provisions of the last will and testament of William Gore, 
senior, in favor of Anner Clardy, astherein set forth, dated the 30th 
of May, 1825, and hereunto annexed, marked Exhibit B., under the 
provisions of which will, and the eighth and ninth clauses thereof, 
the defendant, James M. Clardy, for himself and as guardian for the 
rest of the children of said Thomas T. and Anner Clardy, claim 
property. That the said William Gore died 30th October, 1828 ; 
that the said Anner Clardy was his daughter, and is the same person 
named in said will. And the said Anner Clardy and Thomas 'T. 
Clardy were married and resident in the State of South Carolina at 
the several times and before the dates of said instruments, Exhibits 
A.and B. That said exhibits are fully proved and authenticated ; 
that Anner Clardy departed this life in the year 1839, and that the 
said Thomas T. Clardy survived her and has since died, and that 
the plaintiff is his administrator ; that the defendant, James M., and 
his sisters and brothers, to wit: Amanda, John, Alva, Vienna, and 
Mary Ann, the children of said Anner, survived her and were in- 
fants at the time of her death. And iorasmuch as the jury are ig- 
norant in point of law upon the facts of the case, on which side they 
ought to find the issue, they do agree that if the Court should be of 
opinion, that Mrs. Anner Clardy took an absolute interest, as first 
taker in the negroes devised under William Gore’s will, by virtue 
of the provisions in her favor, which negroes are herein before set 
forth ; and, also, took « like interest in the negroes above mentioned, 
which were decded, with their increase, by the deed of 1827, by 
said William Gore, which negroes in such event, by reason of such 
inter-marriage, vested in her husband, Thomas T. Clardy, as abso- 
lute owner, then they find for the plaintiff, that he recover the said 
goods and chattels in the declaration mentioned, and so above as- 
sessed, wrongfully detained by the said defendant, or the value there- 
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of; as above assessed, and his damages about his suit, to wit: ten 
dollars and costs. 

But if the Court are of an opposite opinion, and consider that the 
children of Anner Clardy took by purchase or remainder- men, or 
otherwise, at her death, under said will and under the limitations of 
said deed, then they find for defendant, and that he doth not detain 
the negroes above named; but in either event, he doth detain the 
negroes, Grace, of the value of one hundred dollars, and Chloe, of 
the value of three hundred dollars, and assess their value as above, 
with ten dollars damages, and costs of suit. We further find that 
defendant doth, not detain negro Isaac, in said declaration men- 
tioned. 





THOMAS H. HAGNER. 
Attorney for the Plaintiff. 
B. C. POPE, 
Attorney for Defendant. 
ARTHUR ROSSITER, 


Foreman. 


(EXHIBIT A.) 
State or Soutn Caroiina, / 
Horry District. \ 
To all people to whom these presents shall come, I, William Gore, 
of the State and District aforesaid, send Greeting : 

Know ye, that I, the said William Gore, for and in consideration 
of the natural love and affection which I have and bear unto Anner 
Clardy, during her natural life. and to the heirs of her body, and 
for divers good causes me hereunto moving, have loaned unto her 
the said Anner Clardy, during her natural life and after her death, 
hath given to the heirs of her body which shall survive her, to be 
equally divided amongst them, the following negroes, with thejr fu- 
ture increase, viz: Charlotte, Silvey and Tenor; the said Anner 
Clardy to have and to hold and enjoy during her natural life, the 
said negroes Charlotte, Silvey and ‘Tenor, and their future increase, 
and after her decease, to be then equally divided between her sur- 
viving heirs, as their exclusive property. I, the said William Gore, 
do by these presents bind myself, my heirs, executors and adminis- 
trators, and family, to the intent the said Anner Clardy shall have a 
life time estate in the aforesaid negroes, and at her decease to be 
equally divided between her surviving heirs, as aforesaid mentioned. 
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One thousand eight hundred and twenty-seven, witness whereof 
oy Ihave hereunto set my hand and seal, this April 21st 

~~~ day, Anno Domini 1827. 


ne (Signed,) WM. GORE. 
Recorded, Nov. 1827. 
Test: Jon Gore, 
Reekan Frinx, 
Winiiam Bgsserr. 
(EXHIBIT B.) 
In the name of God : Amen. 

“f, William Gore, Senior, of Horry District and State of South 
Carolina, being of sound and perfect mind and memory, blessed be 
God for it, do this 30 day of May in the year of our Lord one thou- 
sand éight hundred and twenty-five, make and publish this my last 
will and testament, in manner as foliows: I resign my body to the 
dust from whence it came, my soul to God who gave it me. First. 
| lend unto my beloved wife Mary, during her natural life, as much 
of the plantation where I now live, as muchas Executors, hereaf- 
ter to be named, sliall think necessary for her support. Also as 
many of the negroes as they shall deem proper for her comfortable 
support. Also as much of my stock of cattle, sheep and hogs, 
household furniture, plantation tools and so forth, together with a 
good riding horse ; all which shall be during my said wife Mary’s 
natural life and no longer; then to be equally divided between my 
lawful heirs, share and share about. 

Secondly. | give unto my son John Gore, one hundred acres of 
land that he has now in possession. Also two hundred and fifty 
acres lying on the Beaverdam swamp. Also three hundred and 
forty-two acres of the lower part of the Daniel Gore lands. 

Third. 1 give and bequeath unto my son William Gore, the land 
that-he has now in possession ; also from Poplar Branch to Cyprus 
Branch, and up the said Cyprus Branch to the main road leading 
from Mouney’s to George Reaves’ ferry ; also one hundred acres 
lying above said road, being all that tract. 

Fourth. T lend unto my son Jonathan Isaac Gore, the balance of 
my plantation whereon [now live, after my Executors has laid off 
my wife her part, and after her death, the said land which my said 
Executors has laid off for my said wife Mary. Said land shall be- 
gin on the lower line on Capt. Randall’s corner, thence running up 
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little river, such a distance and out to the back line. as shall make 
three hundred and eighty acres out of a tract of seven hundred 
acres which said tract of three hundred and eighty acres shall in- 
clude my buildings and at least four acres around them, should the 
dividing line not allow it, said dividing line shall be as nearly’ paral- 
lel with the East line of the said tract as possible, and the balance 
of the said tract of seven hundred acres shall be to my daughter 
Mary Meike, as hereafter will be mentioned. 

Fifth. I lend to my daughter Rebecca Frink, two hundred and 
fifty acres of land lying in the Seven Creeks, known by the name 
of the Rich Island; also three hundred acres taken off the upper 
part of the Daniel Gore tract of land lying on Gum Swamp in Co- 
lumbus county, during her natural life, then after decease, I give 
and bequeath the said unto the heirs of her body to be equally divi- 
ded betwixt them. 

Sixth. I lend unto my daughter Mary Miek during her natural 
life three hundred and twenty acres of land whereon she now lives, 
being the balance of the tract that I gave tomy son Jonathan Isaac 
Gore, and provided that his part does not include the buildings, he 
shall extend to take thern, and she shall be allowed as many acres 
out of his part immediately below it; also two hundred more out of 
a tract lying on Cedar Creek, the balance of the tract which is fifty- 
two acres, to Jonathan Isaae Gore, and shall be taken off adjoining 
the hundred acres that he now lives upon, one hundred acres more 
to Jonathan I. Gore, lying on Cedar creek whereon he now lives, 
and if there are any of my Bigelow land left unsold at my decease 
to be equally divided between Mary Meik and J. I. Gore. 

Seventh. I lend unto my daughter Kitey Thomas during her nat- 
ural life, five hundred acres of land whereon she now lives, inclu- 
ding Mullet creek land, bought from Maj. Day. Also two hundred 
acres of my Bigelow land where she formerly lived, and after her 
death, the land shall be equally divided between her heirs, share and 
si,are about. 

Eight. I lend unto my daughter Anner Clardy, during her natu- 
ral life, a tract of land in her possession, containing one hundred 
and fifty acres, more or less ; also one other tract of five -hundred 
acres, lying on Waccammay, where she now lives, and after her 
decease to return to the heirs of her body, share and share about. 

Ninth. It is hereby declared to be my will, that at my decease my 
Executors hereaficr to be named, shall divide all the remainder and 
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residue of my negroes, stock of all kinds, household furniture, 
pe 603 in tools, ready money, debts that are due me, and all other 
any personal property not already divided, betwixt my said sons and 
daughters having an equal shafe, only my son Jonathan I. Gore, 
and my daughters Rebekah Frink; Mary Meik and Kitey Thomas 
and Apner Clardy are only lent during their natural lives, and then 
to return in.manner above mentioned. Also what negroes, stock 
and property my wile Mary 1aay have at her decease, shall also be 
equally divided between my sons and daughters in manner and 
form before directed. 

Tenth. Also, if » y lands lving in Columbia should be unsold at 
my decease, for to be equally divided between my sons John Gore 
and’ William Gore. 

Eleventh. [f there should be any debts due at my decease, each 
one of my heirs shall pay an equal share. 

Twelfth. I also ordain my sons John Gore and William Gore, ex- 
ecutors to my last will and testament. I also appoint them as 
~ trustees for the heirs of Jonathan Isaac Gore and Rebekah Frink, 
and Mary Meik and Kitey Thomas and Anner Clardy, to procure 
the property by me given, that théy are not defrauded out of their 
right. 

In witness whereof Ihave hereunto set my hand and seal, the 

day and date above mentioned. 
(Signed, ) WM. GORE, [seat.] 

Signed, sealed in the presence of us. 

Wituam Vaveut, 
Tuomas Brant ey, SJr., 
JoserH Vavucur. 

On the first June, 1846, the Court below (Judge Macrae presiding, ) 
gave judgment for the defendant, on the points of law arising upon 
the special verdict. 

The plaintiff filed his exceptions to the opinions of the Court, and 
now prosecutes his writ of error in this Court, upon the following 
errors assigned : 

» 1. The Court erred in giving judgment for the defendant in the 
Court below. 

« 2. The judgment of the Court should have been for the plaintiff 
upon the special virdict in this case. 
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Randall & Haguer, for Plaintiff: 


The questions now submitted by the especial verdict and presented 
to this Court are: 

Ist. Whether the terms of said deed and will (either or both of 
end legally import and convey to Anna Clardy, such an absolute 
interest and estate as, by reason of her intermarriage with Thomas 
T. Clardy, vested the same in him as absolute owner? Or, 

2d. Whether the estate vested in said Anna Clardy and her hus- 
band, being only a life interest, the residue of the interest and es~ 
tate, after her death, vested in her children, the heirs of her body, 
who survived her, as purchasers, or remainder-men or other— 
wise ? 

It is our duty to maintain and prove the affirmative of the first 
proposition and the negative (of course) of the second. 

And first, to examine the will, which is prior in point of date. 

The verdict refers to the 8th and 9th clauses as determining the 
estate which is to pass to Anna Clardy. 

Both parties will probably invoke other clauses of the will as in- 
fluencing the decision to be made« 

On the whole will, then, we contend : 

Ist. That the terms used in the 8th clause, respecting ,the realty, 
would have vested in her and did vest in her, at common law, an estate- 
tail general. 

We here premise that this proposition is laid down and to be dis- 
cussed and proved, as furnishing the true test and indeed the only 
rule for ascertaining the nature and extent of the estate in the per- 
sonalty, bequeathed to Anna Clardy under the 9th clause taken in 
connection with the 8th clause. As regards the realty, it is in 
conformity with the rule in Shelly’s case—now and at all times an 
authoritative rule in England and America. See 4th Kent’s Com., 
221. 

That rule is stated to be “that when the ancestor, by any gift or 
conveyance, taketh an estate of frec-hold, and in the same gift or 
conveyance an estate is limited, either mediately or immediately, to 
his heirs in fee or in tail, the heirs are words of limitation of the es- 
tate and not words of purchase.” 4 Kent, 206. Hays on the dis- 
position of real estate, p. 17, 46. 

For the general rule we shall cite no other authorities directly, 
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but the Gourt will find it codunet ont reiterated in citations made 
for otherdoctrine to be advanced. 

The will in question contains precisely such a bequest or de- 

mise in its general terms, and’ we will now examine if any other 
supplementary terms in the will vary, restrict, or control such limi- 
tation: 
It may be contended that the words “lend and loan” used in ref- 
erence to Anna Clardy’s estate for life, vary and restrict the inter- 
est given to her, and, as containing evidence of a “ secondary” in- 
tention variant from the general intention, overrule the latter. This 
we deny : 

Ist. Because it is one of those “ petty distinctions” which, in the 
language of Lords Eldon and Redesdale, in Jesson rs. Wright, 2 
Bligh. 1, (quoted from 2 Jarman on Wills, p. 286,) should not over- 
rule the paramount intention of the testator, as evinced by the use 
of the technical terms “ heirs of the body.” 

2d. The terms are not technical nor appropriate, and being used 
in connection with other terms of clear, unequivocal legal import, 
shall not be allowed to qualify the meaning. 

‘The most that these words could import would be, that the prop- 
erty was not specifically given, but only “ its use” for life. 

Conceding this effect, then we contend that such a bequest of the 
use or profits or interest of chattels, conveys the right to the chattels 
specifically and absolutely. Robinson rs. Fitzherbert, 2 Brown’s 
C.C.,127. Butterfield vs. Butterfield, 1 Ves. Sen., 133. Bradley 
vs. Perixot, 3 Ves., 324. Keys vs. Goldsbro’, 2 Har. & J., 369. 

Another clause may be invoked by the other side to effect such 
variance or qualification in the terms “ return to the heirs of her 
body share and share about.’? ‘These words import a different order 
of distribution from that the law of descent would cast in England 
by the common law, and there the argument might have plausibility 
at least. , 

Here they can have no effect, where the law of descent or distri- 
bution and that wrought by the will are the same. ‘That they pro- 
duce no such effect in England, the following authorities will show. 
Pearson vs. Vickers, 5 East., 548. Doevs. Smith, 7 'T. R., 531. 
Doe, &c., vs. Cooper, 1 East. 229. Robinson vs. Robinson, 1 Bur., 
15. 2 Jarman on Wills, 277, 280, 287. 

But the 12th and last clause may be relied upon, to fix the con- 
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struction of a life estate in Anna Clardy, by operation of the ‘“trust”’ 
assigned to be raised in the Executors, as Trustees, “to procure” 
such remainder to the “ heirs.” 

To this we answer, Ist. That the raising of a trust (if such arise 
from the terms of the 12th clause, which we deny) would. produce 
not the asserted effect. Wright vs. Pearson, Amb., 358. Doe ex 
dem Thong vs. Bedford, 4 Maul. & Sel, 362. 8 T. R.516—18. 
1 Bro. C. C. 313. 

2d. But in fact and law, this will raises no proper trust, teehni- 
cally so called. 

No estate, vests in the trustees. No interest or property in the 
subject vests in them. 

The estate, title and property in the slaves and lands had previ- 
ously passed to the legatces in possession and expectancy. 

There is certainly no express conveyance of title to the trustees, 
nor can one arise by implication, as here no power is conveyed “ to 
sell,” “to charge.” “to settle,” or to do any act from which such 
investiture of estate or interest can arise tothem. The case in the 
books nearest to the present, that I can find, is that of Pigot vs. Gar- 
nish, Croke Eliz., 678. 

This is, however, a leading case, as appears by reference to 
Fletcher on trustees, p. 12. 

The authority there conferred was similar to the present, and 


b 





ruled to be a mere “ naked power.’ 
The above remarks apply particularly to the will. 


The terms of the deed are not materially variant in their limita- 


tion, and should be taken even more strongly against the grantor 
than the testator, for an obvioWs reason. 

Wills are construed to favor the intention of testator, while grants 
in deeds are always taken most strongly against the grantor. This 
is too plain a principle of law to need citation of authorities. 

But we need not invoke this principle of construction. The only 
new clause appearing in the deed @ifferent from that in the will, is 
that the limitation is to the “surviving” hei¥s of the body of Anna 
Clardy. The cases I shall cite to prove the unimportance of this 
termis Richards vs. Lady Bergavinney, 2 Vernon, 324, where the 
terms used were—“ and to such heirsof A’s body as shall be living 
at her deqth”—terms fully equivalent to surviving heirs. In this 


case A. was ruled to have an estate tatl. Sharp vs. Thompson, 1 
18 
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Whartt., 139. Kiffher vs. Knapper, 6 Watts, 18; Tidball vs. Lup- 
ton, 1 Rand., 194. Botts vs. Gillespie, 5 Rand., 273. 

No trust is set up in this deed, and that point, therefore, does not 
arise. 

Il. ‘Phe second general proposition: That the same terms of lim- 
itation being used in the 9th clause, connected with the 8th clause 
in regard to the slaves, the property in dispute, as were used in re- 
lation'to the realty in the 8th clause, would have created in said 
slaves, also at law, an estate tail, if such limitation were allowed.— 
This so naturally results as a corollary from the first proposition and 
the facts above stated, that no distinct argument will be required to 
support it. It is also connected with and involved in the third gen- 
eral proposition, which I propound as follows : 

Ill. The third general proposition : That terms of bequest of chat- 
tels real, or of other personalty, which in relation to devises of es- 
tatés of inheritance would give either an express or implied estate- 
tail in the first legatee, give the absolute interest or property therein 
to such first legatee or taker. 4 Kent’s Commen., p. 277. 

The reason given in Kent, and in all the authorities, is that such 
attempted limitation in personalty as ‘an estate tail, is too remote and 
tends to produce a perpetuity. © 

As a rule of English Law the following cases establish it: Attor- 
ney Gen. vs. Bailey, 2 Brown C. C., 553 ; Robinson vs. Fitzherbert, 
Ibid, 127, Lord Kenyon’s opinion; Lord Chatham vs. Tothill, 6 
Bro., P. C., 450, this case is stated and commented on in 11 Wend., 
259; Britton vs. Twinning, 3 Meriv., 176; Butterfield vs. Butter- 
field, 1 Ves. Sen., 133; Bradley vs. Perixot, 3 Ves., 324; Ross vs. 
Ross, 1 Jac. & Walk., 154. American Authorities.—Dott and others 
vs. Cunnington, 1 Bay, 453; Stockton vs. Martin, 2 Bay, 471.— 
See also, 1 Hayward, 247, 163; 2 Ib., 130, 154; 2 Dess., 94; 4 
Dess., 17; 1 Nott & M’Cord, 69; 7 Yerger, 519; 12 Wheaton, 
568. A leading case and authority is 11 Wend., 259, app. 671, 
Patterson vs. Ellis. Lastly, case of McCardle vs. Beatty, Ct. of 
App. Fla. 

IV. The fourth general proposition: The charge in gross raised 
in the 11th clause of the will, “per se,” and in the absence even of 
other suitable limitation would raise and confer an estate of inherit- 
ance in Anna Clardy. Bacon’s Ab. Tit. Legacies, Let. C. 3; 
Denn ex dem Slater vs. Slater, 5 T. R., 335. Jackson dem. Deck 
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Carmack, for Defendant. 
Long § Walker, on same side : 


However edifying it may be to the “juridical scholar on whom 
his great master Coke has bestowed some portion of the gladsome 
light of jurisprudence,” to trace out and dwell upon the intricate 
history of “the rule in Shelley’s case,’’ we are content to enter up- 
on the discussion of the construction of this will and deed accord- 
ing to the simple rules of law as at present understood to exist.— 
The brief and elegant review of the various decisions of the Bri- 
tish and American Courts on this subject from the Year Beoks 
down to 1830, to be found in the 4th volume of Chancellor Kent’s 
Commentaries (214 to 233) is quite sufficient to show what is now 
the law on this subject. “ All the modern cases contain one uni- 
form language, and declare that the words heirs of the body, wheth- 
er in deeds or wills, are construed as words of limitation, unless it 
clearly and unequivocally appears that they were used to designate 
certain individuals answering the description of heirs at the death 
of the party,” isthe remark of Kent in concluding his review of 
the English cases. It devolves upon us to satisfy the Court that in 
this case it ‘‘ clearly and unequivocally appears” that those words 
are not used in their technical sense ; for says Chan. Kent, (Com. 
220,) “there are several cases in which in a devise, the words 
heirs or heirs of his body, have been taken to be words of purchase 
and not of limitation in opposition to the rule in Shelley’s case,”’ and 
then enumerates the several classes of these cases: 1. *Where no 
estate of freehold is devised to the ancestor.” 2. Where the 
testator annexes words of explanation to the words heirs, as to the 
heirs of A. now living, showing thereby that he meant by the word 
heirs, a mere descriptio personarum, or specific designation of cer- 
tain individuals.” 3. ‘ Where the testator superadds words of ex- 
planation, or fresh words of limitation, and a new inheritance is 
grafted upon the heirs to whom he gives the estate.” 

In order to determine whether the case at bar comes within eith- 
er of these exceptions to the rule in Shellev’s case, we will exam- 
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ine the two instruments under which we claim title to the negroes in 
controversy, as remaindermen, after the termination of the life es- 
tate of Anner Clardy. And first, as to the deed: .We contend that 
the words “ heirs of her body” mean children, and not genera! 
heirs, because the other accompanying expressions clearly aflord 
thatexplanation. First: The property is declared only to be /oan- 
ed to Anner Clardy, and givento the children. Second: Because 
the loan is expressly declared tobe for /ife only, and this thrice ex- 
pressed. Third: Because the remainder is limited to such heirs of 
her body “as shall suryive her,’’ which would be nonsense if ap- 
plied to heirs generally, but consistent if chi/dren are meant.— 
Fourth: Because the property so given to the surviving heirs of 
her body is “to be equally divided between them, share and share 
about,” which is a provision that might be inevitably defeated if 
heirs generally are intended. 

Now we contend that these explanatory expressions bring this 
case within the second rule of exception above quoted from Kent, 


viz: ‘‘ Where a testator (or ina deed the donor) annexes words of 


explanation to the word heirs, as to the heirs of A. now living, show- 
ing that he meant by the word heirs, a mere descriptio personarum, 
or specific designation of certain individuals.” In this deed, in- 
stead of the explanatory words, “the heirsof A. now living,” we 
have the expression, “the heirs of her body which shall survive 
her,” which equally constitute a “ mere descriptio personarum, or 
specific designation of particular individuals.’’ The case given by 
Kent to illustrate the rule of exception is exactly in point with the 
case afforded by these instruments. Indeed it is too obvious to re- 
quire argument that the rule of exception laid down by Kent is as 
clearly illustrated by this case as the one which he puts. In_ both, 
the word heirs is used—-in the one the heirs of A. now living, and 
in the other the heirs of Anner Clardy living at her death. ‘There 
is exactly the same reason for regarding the one as meaning chil- 
dren, and not heirs generally, as the other, viz: because it ex- 
cludes the idea of any other. 

To show that the case at bar comes properly within some one or 
other of the exceptions before mentioned, we will cite such Amer- 
ican decisions as we have been able to find on this subject. Judge 
Carmack having already dwelt sufficiently upon the English cases, 
we shall make no reference to them. 
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Learned counsel on the other side laid great stress upon the ease 
of Keating and Wife vs. Reynolds, reported in Ist Bay, 80, be- 
cause “it isa case decided in South Carolina where this deed was 
made.” We also invoke the particular attention of the Court to 
that ease, not only “ because it was decided in South Carolina, where 
the deed was.made,” but also. because it is a case directly in point 
to sustain our position. It appears in that case that Samuel Thorpe 
had two daughters, Martha and Sarah. Hegave fourteen negroes 
“to her, the said Martha Thorpe, and the heirs of her body forever.” 
He gave fourteen other negroes “to the said Sarah Thorpe, and the 
heirs of her body forever.” ‘But if the said Sarah and Martha 
Thorpe should die without having a lawful heir of their body to tive, 
then and in that case he gave and devised those slaves above -men- 
tioned to be equaily divided to the survivors.” Martha died with- 
out issue living at her death, and her husband, Norris, sold some of 
her fourteen negroes to the defendant, Reynolds. Suit was brought 
by Sarah and her husband, Keating, to reeover said slaves from 
Reynolds, and the Supreme Court of South Carolina decided that 
Sarah and her husband should recover, because, in the language of 
Judge Waties, “the heirs of her body to live, mean children, if they 
mean anything.”” So we think in the case at bar that the words 
“heirs of her body which shall survive her,” “mean chi/dren, if 
they mean anything.” 

The decision in Ist Bay, 80, is not at all shaken by the decision 
in 2d Bay, 471, for “in the habendum of this deed (in 2d Bay, 471) 
the negroes were given to Miss Havens for life, and then to the heirs 
of her body, and in the warranty of this deed, he warrants the -ne- 
groes to his daughter for life, and then to the heirs of her body.” — 
‘The majority of the Judges were of opinion that as the habendum 
of a deed is that part of it which declares and limits the use of the 
thing conveyed, and as the negroes in question are limited in the ha- 
bendum to the heirs of the body of Mrs. Stockton after her death, it 
created an estate tail of a chattel which was too remote, and vested 
the property in the first taker,” &c. 

In no part either of the deed or will, in the case at bar, are the 
words heirs of her body ever used except with accompanying words 
of explanation. And thiscircumstance strikingly distinguishes this 
case of Stockton vs. Martin (2 Bay, 471,) from the case at bar, and 
shows its total inapplicability. But it may be remarked that the de. 
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cision in Stockton vs. Martin is erroneous in determining that the 
habendum of a deed shall govern the premises in sucha case. This 
particular question was ably discussed in the case of Rogers vs. 
Rogers, 3 Wend., 503—which case was briefly as follows:—A 
devise in these words, “I give,devise and bequeath to my son Thom- 
as Rogers, Jr., for and during his natural life, and the children of 
his body lawfully begotten, after his decease, all that certain, &e. 
(describing the premises,) to have and to hold the last mentioned 
premises unto my said son Thomas Rogers, Jr., for and during his 
natural life, and after his decease to the heirs of his body jawfully 
begotten, and to their heirs and assigns forever.” Held to convey 
to Thomas Rogers, Jr., a life estate only, remainder in fee (the stat- 
ute turning estates tail into fee) to his children. In this case the ha- 
bendum to the heirs (which would have brought the case within the 
rule in Shelley’s case, and conferred the whole estate upon Thomas 
Rogers Jr.,) was construed not to control the premises which devised 
tothe children ; and this for two reasons; first, because the inten- 
tion of the testator is.clearly that way, .and intention must govern 
where technical words are not uniformly used ; and second, because 
even in adeed the habendum must give way tothe premises. Plow- 
den, 153; 4 Cruise 229 ; 4 Cruise, title deed, chapter 20, sec. 77 ; 
2 Cokes Rep. (Buckler’s case) 55 a; 4 Cruise, 226. 

From these authorities, therefore, it appears very clearly that the 
ease of Stocktor vs.Martin would have been a case directly in our 
favor had the point upon which it turned been correctly decided.— 
And this is also a perfect answer to any objection which has been or 
may be made, that, in the deed under consideration, the premises 
are to the heirs of the body surviving, &c., habendum to the heirs 
generally ; for, if the superadded words are sufficient to show that 
the words used in the premises mean children, no words in the ha- 
bendum can control that inference. 

The doctrine of the foregoing cases is also very distinctly stated 
in Bacon’s Abridgement, Vol. 6, p. 198, where it is said, “ testator 
bequeathed to his wife ‘a negro girl named Hannah and my horses, 
&c., and my plantation and all the lands adjoining to it, during 
her life time,’ held to pass but a life estate in the negro girl,” —citing 
Black vs. Ray, 1 Dev. and Bat., 334. 

Also, “a bequest of a slave for life with remainder to the lawful 
heirs of B., who it appears from the will was alive, is a bequest to 
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the children of B. and is to be divided among those who shall be in 
esse at the death of the first taker, and is not confined to those born 
at the death of the testator,” citing Simms vs. Garrott, 1 Dev. and 
Bat. Eq., 393. Py 

The leading case in Pennsylvania on this subject is that of the 
Lessee of Findlay vs. Riddle, 3 Binney, 139. In that case, the facts 
were these, viz: John Findlay, the elder, gave a certain tract of 
land to his son, John Findlay, during his natural life, and after his 
decease, if he should die leaving lawful issue, To HIS HEIRS, as ten- 
ants in commun, and their respective heirs and assigns forever. But 
in case John should die without having lawful issue, then he gave 
said land to his brother, James Findlay, and his heirs and. assigns 
forever. After very long and able argumentson both sides, in which 
all the cases on this subject were cited and commented on, the Su- 
preme Court decided that John Findlay took only a life estate, and 
Mr. Justice Yates, in coneluding the opinion of the Court, said * I, 
therefore, feel myself authorized to construe the word heirs, in the 
first part of the devise, as children or sons and daughiers, and as a 
mere designatio personarum.”’ See this remark of J. Yates, p. 161. 

The same doctrine has been established in Virginia. In the case 
of Warners vs. Mason & wife, 5 Mun., 242, William Warngr de- 
vised to his son, William, a tract of land “during his natural life, 
and then to his heirs, lawfully begotten of his body, that is, born at 
the time of his death or nine calendar months thereafter,” and for 
want of such heirs, remainder over to his two grandsons, Jacob and 
George. William Warner, the first taker, dying without heirs, de- 
vised the same land to his sister, Mrs. Mason, who took possession 
thereof. The grandsons, Jacob and George, brought ejectment for 
the land, and the Supreme Court decided that the words ‘heirs of 
the body lawfully to be begotten, that is born at the time of his death,’ 
&c., were words of purchase and not of limitation. Consequent- 
ly, it was held that William, the first taker, took only a life es- 
tate, and that Jacob and George, the grandsons, took by way of con- 
tingent remainder, William having died without children. 

In the case of Higginbotham vs. Rucker, 2 Call, 265, it was de- 
cided thus: ‘“ A man makes a gift of slaves to his daughter and 
the heirs of her body, and in case she died without issue, that is, chil- 
dren of her body, the said slaves to return tothe grantor. This lim- 
itation is not too remote and, therefore, is good.” 
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In the case of Dunn and Wife vs. Bray, 1 Call’s Rep., 294, the 
words of the devise are: “I give and bequeath unto my son Win- 
ter Bray, one, negro boy named Peter, and a negro wench named 
Dinah, and ir increase, to him and his heirs forever; but in case 
my said‘son Winter should die and leave no issue, THEN | give all 
the said negroes, hereinbefore devised to my said son Winter, to my 
son Charles and his heirs forever.”’ Held “that in the present de- 
vige the remainder over to Charles (which was clearly intended to 
take effect upon the death of Winter, without leaving issue living at 
the time of his death, and not upon a general failure of issue,) is 
good as an executory devise within the rule” of exception to the 
rule .in Shelley’s. case. Here the intention is made to supply the 
words ‘living at the time of his death,” which are not in the will. 
Iw the case at bar similar words are inserted, viz: “‘ which shall sur- 
vive her.” 

Where a testator bequeathed the improvement of certain personal 
property to his daughter during her natural life and at her decease 
to be equally divided among her heirs, it was ruled that by the word 
heirs was intended chi/dren, and that the legatee took an interest for 
life in the property with remainder to her children. Ellis vs. the 
Propy. Es. M. Bridge, 2 Pick., 243. 

2d. But there is another rule laid down by Kent, 4th Vol., 222, 
for the purpose of determining when the words heirs of the body, 
&c., shall be-construed as words of limitation and when of purchase. 
He expresses it thus: 

“If the term heir, as used in the instrument, comprehend the 
whole class of heirs, and they become entitled, on the death of the 
ancestor, to the estate, in the same manner, and to the same extent 





and with the same descendible qualities as if the grant or devise had 
been simply to A. and his heirs, then the word heirs is a word 
of limitation, and the intention will not control the legal effect of the 
word.” 

We shall attempt to'show that this property would not, under this 
grant and will “descend inthe same manner as it the grant had been 
simply to A. and her heirs.” If this property had been granted or 
devised simply to A. and her heirs, how would it have descended in 
the event that A. died leaving two children and twelve grandchil- 
dren by one of her deceased children? I answer, it would have de- 
scended so that the property would have been equally divided into 
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three parts, of which A.’s two-children would have taken two parts, 
and hertwelve grandchildren the other part---the grand children taking 
per slirpes. But does the property descend “in the same manner” 
under the provisions of this deed and devise, suppositig® the words 
heirs to have its legal meaning? Certainly not; for it is given “to 
the heirs of her body which shall survive her, to be equally divided 
amongst them ;”’ now a grandchild comes within the technical mean- 
ing of the word heir, just as much asa child. Consequently, giv- 
ing the word heirs, in this deed and devise, its technical meaning and 
carrying into effect the provisions of the devise in the case supposed, 
we would have to divide this property, not into three, but into. four- 
teen parts, of which each of the heirs, children and grandchildren, 
would take one part. The grandchildren in this case would take 
per capita and not per stirpes, so that it is very clear that the heirs of 
A. would not “ become entitled to the estate of their ancestor in the 
same manner, and tothe same extent, and with the same descendible 
qualities as if the grant or devise had been simply to Aw and her 
heirs.””’ Therefore, if Kent be correct, the word heirs in this deed 
and devise must be construed not as ‘a word of limitation, but a word 
of purchase.’ See 3 Binney, 158, 166. 

As to the will in this case, the view here taken is equally appli- 


cable as to the deed. ‘The preperty is loaned to Anner Clardy for * 


life, and “after her decease to return to the heirs of her body, share 
and share about ;” so that the will falls literally within the two 
rules of exception shewn to control and explainthe deed. 

We, therefore, conclude that this case is clearly embraced in two 
of the rules which exempt wills and deeds from the operation of the 
rule in Shelley’s case. ‘The reported cases cited are offered rath- 
er to prove the application of these rules to the case at bar, than to 
prove the existence of those rules, which we contend they do abun- 
dantly. ‘These authorities, we think, should be regarded as of more 
weight than those from England. ‘They are regarded as leading 
cases, and are from the States of South Carolina, North Carolina, 
Virginia, Pennsylvania and New York. 

It is obvious from the face of these instruments that if the chil- 
dren of Anner Clardy are deprived of this property, it will be in spite 
of the “clear and unequivocal” intention to the contrary of their 
grandfather, William Gore. 

19 
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Batrzect, J., deliveréd the following opinion : 


The will and deed under which both parties claim in’ this case 
having b ade in the State of South Carolina where the testator 
and grantor lived and where the property at the time was, the laws 
of that state as administered by her judicial tribunals must form the 
rule of its decision. Story’s Conflict, 402, 409; 4 Wilson and 
Shaw, 28, 37. ° 

Referring to them we find that as early as the year 1795 a devise 
“of négroes to a daughter distinct from her husband during her life 
and at her death to the heirs of her body,” was held to create an 
estate tail, the words were considered words of limitation and not 
of purchase, and were adjudged to vest an absolute interest in the 
daughter. Dott vs. Cunn., 1 Bay, 453. In 1833 the terms “I Jend 
to my daughter Peggy Starke four negroes, and to another daughter 
other negroes during their natural lives, and then to the heirs of their 
bodies,” with am appointment of executors of the will “ in trust for 
the intents and purposes therein contained,” were likewise adjud- 
ged to create an estate tail soas to vest an absolute interest in the 
daughter, and that the marital rights of the husband attached giv- 
ing fo his administrator the right of the property after his death,— 

*Judge O’Neill who delivered the opinion of the Court saying “I 
have struggled to give effect to what I believe the clear intention of 
the testator that Mrs. Starke should take an estate for life and her 
children at her death should take as purchasers. But the technical 
Fule is too strong and too well settled that the words heirs of the body 
must be considered words of limitation and not words of purchase and 
that consequently the estate vests in the first taker.” Hinson and 
Wife vs. Picket, 1 Hill, 37. This case is decisive of all the points 
inthe present controversy, the terms “ heirs of the body,” “lend,” 
and the trust in the will, or tantamount expressions thereto having 
been all very fully considered. The only difference is in the ex- 
pressions “share and share about,” to be found in the will before 
this Court, and “hath given to the heirs of her body which shall sur- 
vive her,” and to “be equally divided between her surviving heirs 
as their exclusive property,” in the deed. We have not been able 
to find a direct adjudication in South Carolina upon these ; the near- 
est approach to it being the case of Stockton vs. Martin in which 
the deed was “to the daughter during her life and then to her chil- 
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dren share and share alike, habendum tothe daughter for life and 
the heirs of her body with a warranty to the like effect. The ma- 
jority of the Court held the habendum the controlling part of the 
deed and adjudged an estate tail so as to give the property to the first 
taker. 2d Bay, 471. 

This case might be regarded as decisive so far as the words 
“share andshare about” are concerned, as they formed a compon- 
ent part of the deed, and if not noticed by the Court as material, 
this of itself would be indicative of their opinion as to their immate- 
riality. There is weight too in the fact that no case of recent date 
has been cited to us of the same Court overruling or calling in 
question its authority, and none coming within our reach we haye 
been strongly inclined to the opinion that it should be held as con- 
clusive. We have not thought proper in a case like the present 
where a question is raised as to the law of a sister state to inquire 
into the grounds or reason for a decision made or given by her 
Courts and to say what they ought to have decided. This would 
be transcending our powers and assuming an office for which we 
are by no means disposed to assert our competency—it would be 
treating a Court long distinguished for intelligence and ability with 
less than the regard justly its due either by courtesy or the rules of 
law. Our duty is to ascertain the law of that state, by no means to. 
say what it ought to be. Their decisions on this subject will, we 
think, be found in harmony with the English law which they pro- 
fess to.follow as will be seen in numerous cases to which a refer- 
ence may be given, so that we have the less reluctance to give to 
them all the weight of a decisive authority on the very point in 
question. 

‘“‘ The terms share and share alike create a tenancy in common.” 
Bunch vs. Hurst, 3 Des., 288 ; Woodgate vs. Unwin, 4 Sim., 129; 
Westcott vs. Cady, 5 John. Ch., 334. 

In the case of Doe and Candler vs. Smith “ where a testator de- 
vised freehold lands to his daughter and the heirs of her body fore- 
ver as tenants in common and not as joint tenants and in case of her 
dying without issue then over, it was held that the daughter took an 
estate tail.”” 7D. & E., 532. So in Pierson vs. Vickers, 5 East., 
548; Bennett vs. Earl Tankville, 19 Vesey, 170; Cole vs. Geld- 
smith, 7 ‘Taunt., 209. 

In Jenson vs. Wright decided in the House of Lords after full 
argument (and Lord Eldon said no case was ever better argued at 
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that bar,) the'devise was.to W. arid afier his decease to the heirs of 


tlie body of W. in such shares as he should appoint arid for want of 


this then to the heirs of the body of W. share and share alile as 
tenatits in c6mmon and if but one child the whole to such child, &c., 
it-was held that W. took anestate tail.”’ 2 Bligh, 1. 

Soin the recent case of Bosnal vs. Harvey withdike provisions. 
Im ‘Atkinson vs. Featherstone, “ the devise was to I. and E. his wife 
fortheir natural lives, and for the life of the longer liver of them 
and after the decease of the survivor to the heirs of the body of EF. 
by I. already begotten or to be begotten, to be equally divided among 
them, share and share alike,” it was held an estate tail. 1 Barn. and 
Ad., 944. 

Survivorship is by no means an uncommon form of an estate tail 

—thus a grant to A. and B. and the survivor and the heirs of such 
survivor, is of frequent occurrence. “ The doctrine of survivorship 
is the distinguishing incident of title by joint tenancy, and therefore 
at common law the entire tenancy or estate, upon the death of any 
of the joint tenants went to the survivors, and so on to the last sur- 
vivor who took an estate of inheritance.” “The common law fa- 
vored title by joint tenancy by reason of this very right of survi- 
vorship.” 4 Kent, 360. 
* We do not intend to convey the idea that in respect to the estate 
tail, there is auniform entire joint tenancy. On thecontrary, it forms 
an exception to the rule “ for inasmuch as the devisees with some 
éxceptions.cannot either in fact or contemplation of law have com- 
mon heirs of their bodies, they are by necessityjof reason tenants in 
common of the ‘estate tail.”” Co. Litt., 184, a; 2 Vern, 545; 
Cooper, 777. 

* As the reason, however, applies only to the inheritance in tail, 
and not, to the immediate freehold, the devisees are joint tenants for 


life with several inheritances in tail, so that on the death of one of 


them, whether he leave issue or not, the surviving devisce be- 
comes entitled for live of his share under the joint tenancy and the 
inheritance in tail descends to the issue if any subject to such estate 
for life.” Jarman on Wills, 158. 

Nor is restriction to particular heirs destructive to the estate tail 
—thus to the heirs male or female—to the first or next heir male. 
8 Viner, 234. Such an estate (estate tatl) may be created “ by 
an expression denoting an intention to give the devisee an estate of 
inheritance descendible to his or some of his /inea/, but not to his col- 
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lateral heirs which is the characteristic of an estate tail as distin- 
guished froma fee simple.” 2 Jarman on Wills, 232. 

The term “ surviving heirs” is one of unusual occurrence in the 
books, for whilst we have “ survivors” “ surviving children” “ sons” 
‘‘issue”’ and “ daughters,”’ there is in the books no such word attached 
to heirs as far as we have been able to discover, and we are inclined 
to the opinion that so connected, it is without meaning, neither en- 
larging nor contracting the estate. The heirs of Mrs. Clardy from 
necessity are those who survive her at her death—they could not 
have preceded her. Nemo est heres*viventis. There is no “heir 
until the death of the ancestor. ‘The fairimport of the clausethen 
would seem to be that the estate is to go to the heirs of her body ather 
decease. If this view be correct the case is freed from difficulty, 
and the deed is a naked grant to the heirs of the body. 

It may however be more satisfactory supposing that we are mis- 
taken in this respect. to consider how far words superadded to the 
term heirs of the body,.change the character of the devise and 
whether by possibility this word “surviving” may produce this ef- 
fect. It seems that “ if the superadded words of limitation operate 
to change the “course of descent, they will convert the words on 
which they are grafted into words of purchase.” Jarman, 276. 

It is not to be inferred that the words heirs of the body, are in- 
capable of control or explanation by the effect of superadded ex— 
pressions, clearly demonstrating that the testator used these words 


in some other than their ordinary acceptation, and as descriptive of 


another class of objects. Some of the examples given of words 
producing this change are of a devise to a first, second, third, and 
every other son of B. and the heirs of the body of such, first, sec- 
ond, &c., son. 

Love vs. Daviers, 2 Ld. Ray., 1561. To the first son of the body 
of E. and the heirs male of the body of such first son, and for de- 
fault of such issue, to the use of the second son of the body of E., 
and so to all and every other, the heirs male of the body of E., and 
to the heirs male of ken body according to seniority of age. 

Lisle vs. Gray, 2 Lev., 223. These cases it is said leave no 
doubt of the design of the testator and we conceive do not. 2 Jar- 
man, 302. 

The cases bearing the nearest analogy to the present are to this 
etfect. A person devised to his three daughters to be equally divi- 
ded, and if any of them died before the other then the one to be 
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the other’s heir-equally to be divided, and if his three daughters died 
without issue then over, adjudged r- his daughters es an estate 
tail.. King.vs. Rumbal, Cro. Ja., ae 

In Richards vs. Lady rab - devise was to the Lady 
Bergayiney, and such heir of her body as shall be living at her death 
with remainder over, and it was adjudged an estate tail. 2 Ver- 
non, 324. «< 

A devise to W. for life, and after his decease to the use of the heirs, 
male,of the body of W., lawfully begotten, severally, respectively, 
and in remainder the one aftér the other, as they and every of them 
shall be in seniority of age, and priority of birth, gave W. an es- 
tate tail. Lord Thurlow said where the estate is so given that it is 
to go to-every person who can claim as heir to the first taker, the word 
heirs must be a word of limitation. All heirs taking as heirs must 
take by descent. Jones vs. Morgan, 1 B.C. C., 206. 

Now it is not perceived that the word “surviving” clearly demon- 
strates that the testator used it and the word heirs of the body in some 
other than the ordinary acceptation of the latter expression, and as 
descriptive of another class of objects. It is clear that it isnot em- 





- braced within any of the cases which have been held to alter the 


rule. Obviously those who take as surviving heirs claim as heirs 
to the mother at her death, and taking as heirs they take by descent. 
According to our view the property would descend to the whole class 
of heirs of Mrs. Clardy, and they would become entitled to the es- 
tate in same manner, and to the same extent, and with the same des- 
cendible qualities as if the grant had been simply to her and her 
heirs. 4 Kent, 222. 

It is scarcely necessary to quote authority to the effect that where 
personal estate is bequeathed in language which, if applied to real 
estate, would create an estate tail, it vests absolutely in the person 
who would be the immediate donee in tail, and it is immaterial wheth- 
er the bequest itself contain the words of limitation or refer to a de- 
vise of realty creating an estate tail. 2 Jarman on Wills, 492; 1 
Beav., 150. 

We have been asked to consider this question as a new one, and 
and as if the cases of Doe & Laming, Doe & Goff, anda few oth- 
ers asserting a doctrine contrary to those cited to sustain the rule in 
Shelley’s case still continued to be authority in the English Courts. 
It has been insisted that these cases have not been overruled, and 
are quite reconcilable with the later authorities; but we think dif- 
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ferently. , That great jurist the late Chancellor Kent, than whom 
no one could speak with greater truth and propriety on this subject 
says: “The rule in Shelley’s case survived all the rude assaults 
which it reéeived in the controversy under Perrin & Blake, and it 
has continued down to the present time in full vigor with command- 
ing authority, and with its roots struck immovably deep in the foun- 
dations of the English law., All the modern cases contain one uni- 
form language, and declare that the words heirs of the body, wheth- 
er in deeds or wills, are construed as words of limitation, unless it 
clearly and unequivocally appears that they were used to designate 
certain individuals answering the description of heirs at the death 
of the party.” 4 Kent, 228. 

An English author of whose recent production the present Chief 
Baron of the Exchequer has spoken “as a very learned work,” af- 
ter noticing the case of Perrin and Blake, says: “since this solemn 
determination the rule in question, has been regarded as one of the 
most firmly established rules of property, and strictly speaking no 
instance can be adduced of a departure from it.” 2 Jarm., 243; 
14 M. & W., 706. 

The same author says, after speaking of the various cases op- 
posed to Doe vs. Laming, “ we may then reasonably hope never to 
hear the case of Doe vs. Laming again cited as an authority in a 
Court of law.” 2 Jarm., 288. 

In Jessen vs. Wright, Lord Redesdale said: ‘ It is impossible to 
decide this case without holding that Doe vs. Goff is notlaw.” 2 
Jarm., 292. . 

It is said: “if the children of Anner Clardy are deprived of this 
property it will be in spite of the clear and unequivocal intention to 
the contrary of their grandfather, William Gore.” To language 
of this kind we would oppose the forcible remarks of the Supreme 
Court of South Carolina in the case of Carr vs. Porter, with this 
additional observation, that after an acquiescence by the people of 
that State for upwards of fifty years in a law as announced by her 
Courts, it is rather too late to call in question its propriety. The re- 


ply to such remark is best made in the language of the Court res- * 


ponsible for the result to which we have arrived. They condemn 
with great force and propriety the idea ot a Judge making a decis- 
ion according to his own views of the intention of a testator.— 
“‘ Wherever a construction has been given by a competent tribunal 
to any form of words, such decision has always been held obligato- 
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ry onall succeeding Judges in cases of -wills.as in any. 
Fearne speaking of the notion that we muét-lay asideip 
inthe e6nstruction of wills, and that a Ju roust b 
his own views, says, ‘such a mode of construing wills, 
ly established, would open an almost unlimited power tothe Judge 
of disposing of the property of testators, and diverting the circula- 
tion of it toyhis own mind.’ If rulesand maxims of law were to \ 
ebb and fldw with the taste of the judge, or to assume that shape 
which in his faney best becomes the times, &c., I should be lad to 
& know what person would venture to purchase an estate without first 
having the judgment of a Court of justice respecting the identical 
title which he means to purchase.” 1 McCord, 71. 
After the most mature consideration we are of opinion that the Court 
below erred in giving judgment for the defendant. It should, in our 
opinion haye been for plaintiif on the special verdict. 
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4 Bartry vs. Ciarpy. 


* — Batrze tz, Justice: 


t This case is in effect decided by the opinion just delivered in the 
ease of Watts, administrator, &c., vs. Clardy, and for the reasons 
given therein must be reversed, with directions to the Circuit Court 
to dismiss the bill, and dissolve the injunction of complainant. 








J Jonn W. Simonton, vs: Pepro A. GanpoLro. 


_ 


Where the mortgagor of real estate covered by a mortgage conveys to a pur- 
chaser, and the purchaser to complete his title procures the mortgagee to re- 
lease to the mortgagor, aud promises in consideration of such release to pay 
a given sum to the mortgagee, Held : 


That such promise need not be in writing. 


Appeal from Monrge Circuit Court. 


The plaintiff brought assumpsit against defendant, and in his de- 
claration sets forth substantially, that onthe 15th January, 1847, 
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one Fielding A. Brown was possessed of certain lots in Key West 
by deed froth. one John Barcroft, trustee of the plaintiff, and that 
Bareroft as trustee held a lien on the same by mortgage executed 
by Brown for the purchase money., That Brown conveyed parts 
of two of said lots (4 and 5 in Whitehead’s plan.of said city) to de- 
fendant. That defendant agreed with plaintiff to pay him six -hun- 
dred dollars upon the execution by plaintiff of a -reléase to said 
Brown and his assigns of all claims or demands whieh said Bar. 
croft, trustee as aforesaid, had “against said Brown as mortgagor 
as aforesaid for and on account of the said mortgage,” and that the 
plaintiff on the 16th April, 1847, executed the release. 

The defendant demurred to the declaration on the ground that the 
assumpsit should have been in writing, and also so alleged in the 
declaration. 

The demurrer was sustained in the court below and judgment en- 


tered on 22d November, 1847, for defendant. 


Mr. Towle, for Appellant : 


Two points are raised by the demurrer : 

First. Is the contract declared on one within the statute of Fraud 
and void because not in writing: 

Second. Could the defendant demur for the reason that no copy 
was given, and that declaration did not state that it was in writing. 

I. To answer the second point first: Admitting the contract with- 
in Statute Frauds, (Duv. 206) yet the demurrer is not sustainable. 

1. Nocopy,of the cause of action is required to be filed. This 
case does not come under any of those mentioned in Duval, 96, 
Sec. 35. If required, the remedy is not by demurrer—the defend- 
ant should apply for a rule. 

2. The declaration need not have stated the contract to be in wri- 
ting. (Salk. 519 anon.) The plaintiff was not bound to antici- 
pate objections which might be raised by defendant. 1 Ch. Pl. 222. 

3. The demurrer is defeetive—in not being based upon matter 
appearing on the record. #It assumes a fact, which the declaration 
nowhere states—to wit: that the contract was parol. 

II. The contract was not within the Statute of Frauds. 

1. The contract was.not about Lanp. The thing released is a 
debt due by F. A. Brown—not land. Though the mortgage crea- 


ted alien on the land, still that is only an incident, and rar is con- 
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sidered as personalty going to the executor and not the heir. Re- 
leasifig the debt extinguishes the mortgage and no recohveyance is 
necessary. 4 Kent’s Com., 193 and 194 in tes, Sth 

Again, the releasor was not even the mortgagee, but a Sati que a 
trust who had no claim whatever upon the land but an equitable 
claim on the money and its income, é&c. 

2. Itw a “sale” which was contracted for. Sale implies 
a transfer over. Here was none, buta mere cancellation—extin- 

guishment. 
’ . 3. This contract is not within our statute of Frauds though it 
may be within the English statute. There is a very important dif- 
ference between them. Our statute does not like the English avoid 
a contract or sale, but only a “contract for the sale.” The foun- 
dation of the present action is not a “contract” to sell or to do any 
other thing in futuro, but a sale or release executed and complete. 
* 4. It is not within even the English Statute. A “contract or 
sale” (to use the words of that statute,) which is executed or even > 
partly executed, is not void for want of a writing. Clarke vs. Van- 
kirk, 14 Serg. & Rawl., 354; Teall vs. Anty, 4 Moore, 547; 2 
Broderip & Bingham, 99; Hoby vs. Roebuck, 7 Taunt., 157; 3 
Barn. & Ad., 899; Wilber. vs. Paine, 1 Ham., Ohio R., 251; 
Pomeroy vs. Winship, 12 Mass., 523; Chapman vs. Allen, Kirby, 
Conn. R., 400; Davenport vs. Mason, 15 Mass. R., 82-89; Cros- 
by vs.Wadsworth, 6 East., 602; Miller vs. Hower, 2 Rawl., Penn. 
R., 53; Jones vs. Peterman, 3 Serg. & Rawl., 543; 2 Marsh., 
433 ; Parkhurst vs. Van Cortlandt, 14 John. R., 15 








Carmack § Baker, for Appellee: 


This is an action of assumpsit on a parol promise for the pur- 
chase of an interest in land, that is to say: the relinguishment of a é 
aoe held by the trustee.of the plaintiff. 
. As no written promise is declared on, or set out in the decla- 
Eg or copy of such writing given as required by the act of Leg- 
islature, Duv., 96, Sec. 35 ; it results thatthe declaration is upon a 
verbal promise. 

2d. By the act regulating conveyancing, Duv., 206, See. 10, it is 
provided that no action shall be brought to charge any person for 
the sale of land, or of any uncertain interest in or concerning them, 
unless the agreement or promise upon which such action shall be 
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brought, or some note or memorandum thereof shall be in writing, 
and signed by the party to be charged therewith. See also see. 1, 
of this act. Its phraseology imparts light as to construction of 
sec. 10. ~~ 

Sec. 4. Stat. 29, Charles 2, which is in force here, uses the words, 
“or upon any contract or sale,of lands, &c., or any interest in or 
concerning them.” Rob. on Frauds, Append., 468. 

If no action shall be brought none can be maintained. 

A release or any agreement to discharge a mortgage is embraced 
by the statute. 

A release according to Blackstone is the conveyance of a man’s 
rights inland. 2 Bl., 324; Litt., 445, 465-6; 1 Inst., 264, 267; 
Am. Com. L. Title St. Frauds; Day’s Digest; Kain vs. Sanger, 
14 John., 89; Jackson, ex dem., Bain vs. Talver, 8 John., 370. 


Battze.., J., delivered the following opinion : 


The defendant Gandolfo demurred in the Court below to the dec- 
laration of the plaintiff, assigning the following special grounds: 

Ist. “ That the assumpsit declared on should have been in wri- 
ting and so stated in the declaration.” 

2d. “A parol promise respecting the sale of lands is illegal and 
cannot be enforced in a court of law.”’ Judgment on the demurrer 
having been for defendant the plaintiff has appealed to this Court. 

We do not regard the agreement as set forth to be within the stat- 
ute of Frauds. Mortgages are not considered as conveyances of 
lands within the statute. 2 Burr., 969; 1 Pow. Mortg., 144. 

In Massachusetts where it is held that the equity of redemption 
may not be transferred by parol, an action was maintained by the 
grantor against the grantee to recover the consideration acknowledged 
in the deed to have been paid. ‘The Court saying “it isnot a con- 
tract for the sale of lands, that contract was executed and finished 
hy the deed. This is only a demand for money arising out of that 
contract.” Scott vs. McFarland, 13 Mass., 311; Wilkinson vs. 
Scott, 17 Mass., 249. 

In Hess vs. Fox, Executor of Fox, plaintiff declared on a special 
agreement to this effect, that plaintiff being indebted to Fox the tes- 
tator in the sum of $400 secured by mortgage, it was agreed that 


plaintiff should convey the premises by absolute deed, and deliver ~~ 


them to Fox, and he should discharge plaintiff from the debt of $400, 
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and sell the premises at the best price, and pay over to plaintiff « any 
surplus over the $400. This was insisted to be void within the 
statute of frauds. The Court say after reciting the statute which 
is substantially the same as ours, “the meaning is that no interest 
ia lands shali pass otherwise than by deed or writing,” and they held 
the agreement not within the statute but valid and binding. 10 
Wend., 489)°440. 

Now in that case the agreement was to the benefit of the mort- 
gagor, in this it is the mortgagee that asks the aid of the Court in 
his behaif.. The principle we regard as the same, the statute not 
operating in the one case we cannot see how it can be made to bear 
in theother. There is another difference. Gandolfo is the assignee 
of the mortgagor, having purchased a portion of the lots. In refe- 
rence to these he occupies the same position to the mortgagee as the 
original mortgagor, with the exception that he is not liable to judg- 
menton the notes originally given. As assignee however, a suit for 
foreclosure would properly be maintainable against him, and a de- 
cree,for the sale of the lots be had against him. We then see that 
he had a direct and fixed interest of his own in the discharge of the 
mortgage. There was express benefit and advantage to him, and 
injury to the plaintiff in parting with the security of the mortgage 
by the release.given, thus making an original independent promise 
in his behalf. 2 Peter’s S. C. R., 182; 5 Bing., 464. 

A: different result could not well be arrivedat without holding the 
release of the mortgage void and the lots held by Gandolfo subject 
to the incumbrance. It is scarcely consistent with right, that he 
shall have the advantage and benefit of the release, and keep the 
money also which he was to pay the mortgagee for it. 

_ The judgment of the Court below will be reversed and the cause 
remanded with directions to overrule the demurrer of defendant to 
the plaintiffs declaration, and for further proceedings to be had there- 
in agreeably to the principles of law. 
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Executor or Jesse H. Wi tis, vs. Joun S. Sueparp. 
" %, 
A judgment in favor of one execution creditor of an estate upon a rule against : 
another execution creditor of the estate, determining the right of the par- 
ties to moneys in the hands of the Sheriff is irregular, such mode of procee- 
ding not being authorized by Common Law or Statute. 
The proper course in such case is for each execution creditor to take his rule 
against the Sheriff. 


Appeal from Leon Circuit Court. 
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Jesse H. Willis, plaintiff, in an execution against the executors of - 
| Alfred M. Gatlin, upon motion, obtained a rule in the Leon Circuit 
Court, against Alfred A. Fisher, Sheriff, John S. Shepard, assignee 
of the Union Bank of Florida, and William D. Moseley, plaintiffs in 
" other executions in the same Court, against the executors of Gat- 
lin, to show cause instanter, why the said Sheriff should not» pay 
over to the attorneys of the said Willis, certain moneys arising from 4p 
a sale of slaves made by virtue of sundry executions against Gat- 4 
lin’s estate, including the éxecution in favor of Willis. T 


a: 2 


FY AS er es 


It does not appear what answers were made by the defendants to 
the rule, except that according to the bill of exceptions, the Sheriff 
at the hearing made a return of all the executions under which the 


Phd 


sale was made, and of the levies and sales, &c., and that testimony 


was taken to prove various facts deemed important, and that other 
facts were admitted and entered by consent in the bill of excep- 


7 


tions. 

The following entry of the final decision in the Court below ap- 
pears in the record :— 
, “Upon hearing the several parties in interest and claiming the 
proceeds of the said sale of the first Monday in December last: It 
is ordered, that the sum of four hundred and five dollars, the pro- ; 
ceeds of the sale of Ben Tillet be deducted from the amount in the q 
Registry of the Court, and that the residue of said sum, be distribu- | 
ted pro rata amongst and upon the execution in favor of said Willis, 
numbered 2981, and the executions numbered 2982, 2983, and 
2984, in favor of the Union Bank of Florida, and the execution 
numbered 2985, in favor of William D. Moseley; the execution 
numbered 2887 in favor of the said Union Bank of Florida, upon 
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which John S. Shepard, the assignee, ordered a stay of execution, 
being considered as dormant, the stay thus ordered operating as a 
waiver and relinquishment of all the levies made under it, except 
that of the 7th of October, 1844, which has been otherwise dis- 
posed of. And the said Jesse H. Willis, by his attorney, prayed 
afi appeal from the foregoing order, to the Supreme Court, which is 
granted ;.and.the said John S. Shepard, by his attorney, also prayed 
a cross appeal therefrom, in case said appeal of the said Jesse H. 
Willis, shall be prosecuted by him, to the end that the questions be 
decided by the Supreme Court: First, Whether his execution, 
numbered 2887, is not entitled to the whole of the moneys in con- 
troversy. And,second, Whether if it be not entitled to the whole it is 
not entitled to a pro rata portion thereof, with all the other executions, 
which is also granted, and by consent of parties, bond and security 
is dispensed with on said appeals respectively, and by consent of 
parties, it is further ordered, that these several orders be entered as 
of the 20th day of November last.” 

"s “THOS. DOUGLAS, Judge.” 


Thompson § Hagner, for Appellants. 


Long §- Walker, for Appellee. 


BattTzELL, Justice delivered the following opinion : 


We have not been able to decide the important question presented 
to us in the argument of counsel, upon any rule or principle of law 
satisfactory to ourselves. The case in this Court is between Willis’s 
executor, appellant, and Shepard appellee, and there is also a cross 
appeal. In the Court below it was entitled, Willis against Gatlin’s 
executors, and was commenced by rule as well against Shepard as 
the Sheriff and Moseley, ordering them to appear and shew cause 
why the Sheriff should not pay over to Willis’s attorneys moneys 
arising from sale of certain slaves, &c. ‘To this there was no an- 
swer by any one. The trial seems to have progressed between 
Shepard and Willis until finally an order wag passed for “ the dis- 
tribution of the residue after deducting $405 the proceeds of sale of 
a negro from the amount in the registry of the Court.”” Now we are 
not aware of any such mode of proceeding at common law or by 
statute as a rule between two individuals to try the right of money 
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in the hands of a third person,.the Sheriff. There is’no statute au- 
thorizing it-that we are aware of, and by the common law and a spe- 
cial rule’of Court also, a rule by way of attachment for con- 
tempt, was allowed against an officer to compel the paymetitof mo- 
ney when collected under execution. But the jurisdiction is against 
the officer, and the authority is ample to compel obedience to the or- 
der of the Court. But where is the jurisdiction or authority for a 
rule of thi¢ kind between private individuals? Suppose a judg- 


ment.in the present case in favor of one or the other parties, how 


is it to operate? Can it enforce obedience? Neither of the par- 
ties has the money, and the Sheriff is not a party, nor does it appear 
from the record that he has the money in his possession. 'To whom 
would the order be directed? We see a difficulty in the order of 
the Court below te that effect—it is directed to no one. 

But there is another objection tothe present mode of proceeding. 
Shepard is defendant in the rule, and required to shew cause why 
the money should not be paid to Willis. He prefers no claim of his 
own, and according to legal principles no judgment could be given 
in his favor, yet in this Court and the Court below he claims, and is 
allowed, a‘share in the distribution. The proper course, in our opin- 
ion, is for such claimant to take his rule against the Sheriff—the al- 
lowance of one will be the refusal of the others. By an order of 
consolidation all can be tried together, and in case of appeal by any, 
the stay of the others may be had as directed until final decision. 

In Blewitt vs. Nicholson, an application of a like character to de- 
cide questions raised in argument, and not by the case in the record 
was considered by the Court, and denied after mature consideration. 
We see no reason to change the determination then expressed. It 
is not matter of mere form, but of substance. We consider it by 
far safer and more prudent, more in the spirit of the constitution, 
and in harmony with the character of our institutions to keep within 
the range and limits of a rightful jurisdiction than to subject our- 
selves to the reproach of travelling beyond it, and exercising a doubt- 
ful and questionable power. 

We are therefore of opinion that the order of the Court below be 
reversed and sct aside, and this cause remanded for proceedings not 
inconsistent with this opinion. 
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Tuomas Harris AND, LUKE Moore vs. A. H. Coxe. 


An applt is the only proper method whereby to bring up a decree in Chancery 
; tothis Court, for review and revision. A Writ of Error will not lie in such 


sty . 


Writ of Error to Circuit Court for Columbia county, to reverse 
a decree in Chancery. 


Mr. McCants, for Plaintiff in Error. 
Mr. Hagner, for Defendant in Error. 
Dovatas, Ch. J., delivered the following opinion : 


This is a suit in Chancery which was brought up from the Cir- 
cuit Court of Columbia County by a writ of error, and a motion is 
now made on behalf of the defendant to dismiss it, on the ground 
that a writ of error will not lie in such a case. 

This is the same ground upon which the case of Richard Brad- 
ford, administrator of Leigh Read, deceased, vs. Wm. Marvin and 
N. M. Martin, was dismissed on a former day of the present term 
of this Court, and the motion must therefore prevail for the reasons 
assigned in that cage, to which however we deem it proper to add 
another, not then adverted to, but which we consider material, viz: 
The difference between the objects and purposes of a writ of error 
and an appeal. 

The object of a writ of error is to review and correct an error of 
law, which is not amendable or cured at common law, by some of 
the statutes of amendment and jeofails. 3 Bl. Comm., 405; 1 Bac. 
Abr. title Error; 2 Saunders, 46, note 6; Graham’s Pr. B., 4; 1 
Tidd’s Pr. Chap., 43. 

Tomlin in his law Dict., 647, says “ The writ of error only lies upon 
matter of law arising on the face of the proceedings, so that no 
evidence is required to substantiate or support it,” and Bro. P. C., 515 
is cited. . 

“The writ lies (says Viner) when aman is grieved by any error 
in the foundation, proceedings, judgment or execution, and _ there- 
upon it is called “ breve de errore corrigendo.’”’ 9 Viner’s Abr., 473, 
letter A., titie Error. 
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An appeal is defined to be the removal of a cause from the sen- 
tence of an inferior to a superior Judge. The United States vs. 
Wonson, Jun., 1 Gallison’s Rep., 13 ; or as Blackstone has expressed 
it, 4 Comm., 312: “ A complaint to a superior Court of an injus- 
tice done by an inferior one.” Its object is to review the whole 
case upon its merits. An appeal differs from proceedings in error 
under which the errors alleged to have been committed in the 
proceedings are examined, and if any have been committed the first 
judgment is reversed because in the appeal, the whole case is exam.’ 
ined and tried as if it had not been tried before. 1 Bouvier’s L. 
Dict., 114; Sergeant’s Const. law article, upon Courts of the 
United States, page, 50; Conn. vs. Penn, 5 Wheat. Reps., 424. 

Of course we do not here allude to the appeal in cases at law 
provided for by our statute, (Thompson’s Digest, 446 ; Duval’s 
Comp., 108,) which it has uniformly been held only brings up the 
errors in the proceedings, in the same manner as would a writ of 
error. And so Mr. Justice Story held under a statute of Massa- 
chusetts similar to ours, on that subject above cited. After an able 
review of the question in which he refers to the various statutes of 
that State, relating to the matter, and to numerous authorities he 
says: “Iamclearly of opinion that an appeal in a common law 
suit from a District Court removes error of law only, for the con- 
sideration of this (Cireuit) Court.” 

Our remarks are intended to shew that according to our view of 
ihe law, an appeal is the only proper method whereby to bring up a 
decree in Chancery to this Court, for review and revision, and 
when thus brought up, the whole case is before the Court for that 








purpose. 
In the case of Anderson and Thompson vs. Biddle, 9 Missouri 
Rep., 580, it was expressly ruled that “a writ of error will not lie 
to a decree in Chancery.” 
The motion is therefore sustained and the case dismissed. 


Per Curiam. 





